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Before the Court are two Motions to Dismiss filed by: (1) Defendants Jayne Kim 
(“Kim”), Celeste Pasillas (“Pasillas”), and the State Bar of California (the “State Bar”) 
(“State Bar Motion”) (Dkt. 8); and (2) Defendant City of Huntington Beach (the “City”) 
(“City Motion”) (Dkt. 9). In addition, the City has filed a Motion to Strike (Dkt. 10). The 
Court finds these matters appropriate for resolution without oral argument. See Fed. R. 
Civ. P. 78; L.R. 7-15. Having considered the Motions, Oppositions, and Replies, the 
Court GRANTS the Motions to Dismiss and GRANTS the Motion to Strike. 

I. Background 

A. Facts 

Plaintiff Lenore Albert (“Plaintiff” or “Albert”) is a practicing attorney who 
represents homeowners facing foreclosure. Compl. (Dkt. 1) ¶¶ 12, 18. She has alleged 
that she is the victim of “ongoing harassment” by the State Bar, State Bar employees, the 
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City, and the City’s police officers in retaliation for her representation of these clients. Id. 
¶¶ 18, 35. This action stems from events related to investigations of Ms. Albert initiated 
by her former clients and the State Bar. Id. ¶¶ 30-32. State Bar employees, including 
Pasillas, sent letters to Plaintiff requesting information pertaining to State Bar 
investigations. Id. ¶ 30. These requests “creat[ed] a burden” for Plaintiff given the short 
turnaround time and her busy litigation schedule. Id. ¶¶ 30-32. Plaintiff alleges that these 
requests were unreasonable because the State Bar refused to accommodate her busy 
schedule, thus interfering with her ability to effectively represent her clients. Id. ¶¶ 30-33. 

In one incident in November 2014, the State Bar cooperated with a former client 
of Plaintiff to retrieve the client’s files (“Files”) from Plaintiff’s office after the client had 
terminated Plaintiff. On November 10, 2014, the former client arrived at Plaintiff’s law 
office with City police officers (“Officers”). Id. ¶¶ 14-29. Plaintiff believes that the 
Officers had been informed by Pasillas that Plaintiff was “unstable,” “hostile,” “verbally 
abusive,” and “under investigation.” Id. ¶ 29. Pasillas called Plaintiff’s office and 
instructed the receptionist at the front desk to release the former client’s Files. Id. ¶ 23. 
The former client, with the assistance of the Officers, then retrieved boxes containing the 
Files from Plaintiff’s office while Plaintiff was away. Id. ¶ 14, 23. Plaintiff alleges that 
this took place without a search warrant, probable cause, or her consent. Id. ¶ 14. Plaintiff 
further alleges that the State Bar relayed this sequence of events to members of the legal 
community, including attorneys David Seal and Devin Lucas who acted as opposing 
counsel in two cases handled by Plaintiff. Id. ¶¶ 24-26. Mr. Seal allegedly used this 
information to “get [Ms. Albert] ousted from a listserv” that included approximately 400 
attorneys. Id. ¶ 27. Mr. Lucas allegedly passed along this information to Plaintiff’s 
clients. Id. ¶ 106-107. 

Plaintiff alleges that this conduct, taken collectively, is a coordinated effort by the 
State Bar, Pasillas, Kim (Pasillas’ supervisor), and the City of Huntington Beach to shut 
down her law office. Id. ¶¶ 35-36. 

B. Procedural History 

On December 3, 2014, Plaintiff filed a Complaint in this Court against Defendants 
State Bar, Pasillas, Kim, and City. Plaintiff’s Complaint states eight causes of action: 

1. 42 U.S.C. § 1983 violation for violations of the Fourth Amendment 
(against the State Bar and the City); 
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2. 42 U.S.C. § 1983 violation for violations of the First and Fourteenth 
Amendments (against the State Bar and the City); 

3. Public disclosure of private facts (against the State Bar, Kim, and 
Pasillas); 

4. False light (against the State Bar, Kim, and Pasillas); 

5. Defamation (against the State Bar, Kim, and Pasillas); 

6. Tortious interference with a contract (against the State Bar, Kim, and 
Pasillas); 

7. Cal. Bus. & Prof. Code § 17200 violation (against the State Bar); 

8. Cal. Bus. & Prof. Code § 17200 violation (against Doe Defendants); 

See Compl. 

Defendants State Bar, Pasillas, and Kim filed a Motion to Dismiss pursuant to 
Federal Rules of Civil Procedure 12(b)(1) and 12(b)(6) on February 4, 2015 (Dkt. 8). 
Defendant City filed a Motion to Dismiss pursuant to Federal Rule of Civil Procedure 
12(b)(6) and a Motion to Strike pursuant to Rule 12(f) on February 10, 2015 (Dkts. 9, 
10). These Motions argue that the Complaint is frivolous and lacks any legal or factual 
basis for any of Plaintiff’s claims. 

II. Legal Standard 

A. Motion to Dismiss 

1. Rule 12(b)(1) 

Under Federal Rule of Civil Procedure 12(b)(1), a complaint must be dismissed if 
the court lacks subject matter jurisdiction to adjudicate the claims.  Once subject matter 
jurisdiction is challenged, the burden of proof is placed on the party asserting that 
jurisdiction exists.  Scott v. Breeland, 792 F.2d 925, 927 (9th Cir. 1986) (holding that 
“the party seeking to invoke the court’s jurisdiction bears the burden of establishing that 
jurisdiction exists”). Accordingly, the court will presume lack of subject matter 
jurisdiction until the plaintiff proves otherwise in response to the motion to dismiss. 
Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 (1994).  
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2. Rule 12(b)(6) 

Under Federal Rule of Civil Procedure 12(b)(6), a complaint must be dismissed 
when a plaintiff’s allegations fail to set forth a set of facts which, if true, would entitle the 
complainant to relief. Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007); Ashcroft v. 
Iqbal, 556 U.S. 662, 679 (2009) (holding that a claim must be facially plausible in order 
to survive a motion to dismiss). The pleadings must raise the right to relief beyond the 
speculative level; a plaintiff must provide “more than labels and conclusions, and a 
formulaic recitation of the elements of a cause of action will not do.” Twombly, 550 U.S. 
at 555 (citing Papasan v. Allain, 478 U.S. 265, 286 (1986)). On a motion to dismiss, this 
court accepts as true a plaintiff’s well-pleaded factual allegations and construes all factual 
inferences in the light most favorable to the plaintiff. See Manzarek v. St. Paul Fire & 
Marine Ins. Co., 519 F.3d 1025, 1031 (9th Cir. 2008). The court is not required to accept 
as true legal conclusions couched as factual allegations. Iqbal, 556 U.S. at 678. 

Dismissal with leave to amend should be freely given “when justice so requires.”  
Fed. R. Civ. P. 15(a)(2)  This policy is applied with “extreme liberality.” Morongo Band 
of Mission Indians v. Rose, 893 F.2d 1074, 1079 (9th Cir. 1990); Lopez v. Smith, 203 
F.3d 1122, 1127 (9th Cir. 2000) (holding that dismissal with leave to amend should be 
granted even if no request to amend was made). Dismissal without leave to amend is 
appropriate only when the court is satisfied that the deficiencies in the complaint could 
not possibly be cured by amendment. Jackson v. Carey, 353 F.3d 750, 758 (9th Cir. 
2003). 

B. Motion to Strike 

Federal Rule of Civil Procedure 12(f) provides that a court “may strike from a 
pleading an insufficient defense or any redundant, immaterial, impertinent, or scandalous 
matter.”  The Ninth Circuit has defined “immaterial” matter as “that which has no 
essential or important relationship to the claim for relief or the defenses being pleaded” 
and “impertinent” matter as “statements that do not pertain, and are not necessary, to the 
issues in question.”  Fantasy, Inc. v. Fogerty, 984 F.2d 1524, 1527 (9th Cir. 1993) 
(internal quotation marks and citation omitted), overruled on other grounds, 510 U.S. 517 
(1994).  A motion to strike cannot be used to strike a claim for damages on the grounds 
that the damages sought are precluded as a matter of law.  See Whittlestone, Inc. v. 
Handi-Craft Co., 618 F.3d 970, 974-75 (9th Cir. 2010). 
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III. Analysis 

The Court will address each Motion in turn. 

A. City Motion 

Plaintiff alleges violations of the First, Fourth, and Fourteenth Amendments as the 
basis for her two § 1983 claims against the City. 

1. First Cause of Action: 42 U.S.C. § 1983 Violation (for Violation 
of the Fourth Amendment) 

Plaintiff claims that her Fourth Amendment rights were violated when the City 
police officers, Officers, assisted her former client retrieve the Files from Plaintiff’s 
office. Comp. ¶¶ 41-84. Specifically, she states that the Officers  “did more than merely 
‘stand by’ and searched and seized items from the office without a valid warrant or 
probable cause.” Id. ¶ 53. The City argues that no Fourth Amendment violation occurred 
because the Files belong to the former client and Plaintiff consented to her former client 
picking them up. City Mot. at 4-5. 

The Fourth Amendment protects against unreasonable searches and seizures. U.S. 
Const. amend. IV. A “search” occurs when “an expectation of privacy that society is 
prepared to consider reasonable is infringed.” U.S. v. Jacobsen, 466 U.S. 109, 113 
(1984). A “seizure” of property occurs when “there is some meaningful interference with 
an individual’s possessory interests in that property.” Id. Whether a Fourth Amendment 
“search” or “seizure” of property has occurred is not solely derived from whether there 
has been a trespass. For there to have been a search of property, “[t]respass alone does 
not qualify, [] there must be conjoined with that…an attempt to find something or to 
obtain information.” United States v. Jones, 132 S. Ct. 945, 951 n.5 (2012); see also 
United States v. Karo, 468 U.S. 705, 713 (1984) (“The existence of a physical trespass is 
only marginally relevant to the question of whether the Fourth Amendment has been 
violated…for an actual trespass is neither necessary nor sufficient to establish a 
constitutional violation.”). Under the Fourth Amendment, warrantless searches are 
permitted only under “specifically established and well-delineated exceptions” to the 
warrant requirement. Katz v. United States, 389 U.S. 347, 357 (1967) (citation omitted). 
“[A] search conducted pursuant to consent” does not require a warrant. Schneckloth v. 
Bustamonte, 412 U.S. 218, 219 (1973) (citations omitted). Fourth Amendment 
protections extend beyond the home and person, to an individual’s business. G.M. 
Leasing Corp. v. U.S., 429 U.S. 338, 353 (1977). 
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In this case, Plaintiff stated that, on November 10, 2014, she “communicated to 
the State Bar that…she would send the [client] files to the State Bar if the client did not 
pick them up by the end of the day.” Compl. ¶ 52. On the same day, the former client 
arrived at Plaintiff’s office in order to pick up her files. Id. ¶ 53. Therefore, Plaintiff 
herself admits that she gave her consent to the client to retrieve the Files. Despite this, 
Plaintiff takes umbrage with the Officers’ involvement in retrieving the client’s files. Id. 
¶ 72; Opp’n to City Motion at 5-6.1 Plaintiff argues that although she gave consent for her 
former client to pick up the files, the presence of police officers fell outside the scope of 
her consent.  

Plaintiff has failed to allege facts to show that a “search” in violation of the Fourth 
Amendment actually occurred. To prove that a constitutionally impermissible search 
occurred, Plaintiff must show a “‘justifiable,’ a ‘reasonable,’ or a ‘legitimate expectation 
of privacy’ that has been invaded by government action.” Smith v. Maryland, 442 U.S. 
735, 740 (1979) (citations omitted). This requires the Court to conduct a two-step inquiry. 
First the Court must determine whether Plaintiff has “exhibited an actual (subjective) 
expectation of privacy” in the object searched. Id. Next, the Court must determine 
whether Plaintiff’s “subjective expectation of privacy is ‘one that society is prepared to 
recognize as ‘reasonable.’” Id. at 740. 

Plaintiff fails the first step because she had no expectation of privacy in her 
client’s files. The files obtained are the property of the former client. Cal. Prof. Conduct 
3-700(D)(1); Rose v. State Bar, 49 Cal. 3d 646, 655 (1989). Plaintiff has not alleged that 
the Officers searched any other files or property that did not belong to the former client. 

Plaintiff claims a privacy interest in her office space. Even if the expectation of 
privacy was reasonable in this case, no search actually occurred because any government 
“invasion” that took place was de minimis. The police were only present to render aid to 
the former client in picking up the files that belonged to the former client. As mentioned 
above, the former client had the Plaintiff’s consent to pick up the files, and the Officers 
were ostensibly acting on the client’s behalf. No facts alleged in Plaintiff’s Complaint 
suggests that the Officers’ actions exceeded their task of providing assistance in moving 
the boxes and escorting the former client.2  

                                                           
1 Although Plaintiff broadly asserts that the Officers did more than “did more than merely ‘stand by’ and searched 
and seized items from the office without a valid warrant or probable cause,” she provides no facts to support this 
broad and conclusory statement.  
2 The allegations, as they relate to this incident, provide: “The HBPD entered the building, took the elevator to the 
eleventh floor (where Ms. Albert shares a suite with attorneys and others), then eventually went back into the 
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“[T]he Fourth Amendment’s proper function is to constrain, not against all 
intrusions as such, but against intrusions which are not justified in the circumstances, or 
which are made in an improper manner.” Schmerber v. California, 384 U.S. 757, 768 
(1966).3 The officers were not attempting to obtain information or investigate the 
Plaintiff and did not search or disturb property that did not belong to the former client. In 
other words, there was a lack of any type of investigation that would infringe on 
Plaintiff’s rights. See U.S. v. Ziegler, 474 F.3d 1184, 1190 (9th Cir. 2007) (“Under the 
traditional approach, the term ‘search’ is said to imply some exploratory investigation, or 
an invasion and quest, a looking for or seeking out.”) (citation omitted). The Officers’ 
entrance into these spaces was not unreasonable and, without anything further, is not 
enough to constitute a search under the Fourth Amendment. 

Similarly, Plaintiff has not shown that a “seizure” has occurred for purposes of the 
Fourth Amendment. Plaintiff makes no allegations that any property was seized other 
than the former client’s files. Since Plaintiff did not have a possessory interest in the files, 
no seizure occurred when the officers moved the boxes. Plaintiff was not present at the 
time of the incident, so she could not have been seized by the officers.4  

Therefore, Plaintiff has not sufficiently alleged any Fourth Amendment violations 
as to the City.  

                                                                                                                                                                                           
storage room and took the files, picked them up, put them on the elevator, went back to the first floor, took the boxes 
out of the elevator and walked them through the lobby in front of others, and hauled them outside.” Compl. ¶ 57.  
3 Plaintiff’s citation to Howerton v. Gabica, 708 F.2d 380 (9th Cir. 1983) and Harris v. City of Roseburg, 664 F.2d 
1121, 1127 are inapposite. Both cases reference police involvement in the unlawful repossession of property, 
converting an otherwise improper action into one taken under color of state law. Although the Officers allegedly 
“actively participated” in the “repossession” here, there is nothing apparently wrongful about the conduct, despite 
Plaintiff’s general averments to the contrary. Harris, 664 F.2d at 1127. Plaintiff is not bringing a cause of action 
against her former client – nor could she – the files clearly belonged to her client. The taking was not wrongful. 
4 For the sake of argument, Plaintiff has also failed to show that a seizure of any of her employees occurred during 
the incident. “Only when the officer, by means of physical force or show of authority, has in some way restrained 
the liberty of a citizen may [the Court] conclude that a ‘seizure’ has occurred.” Terry v. Ohio, 392 U.S. 1, 19 n.16 
(1968). Plaintiff alleged that the officers displayed “threats and shows of force,” Compl. ¶ 74, and questioned the 
office clerk and receptionist about the “costs for dollies and other private business arrangements between 
[Plaintiff’s] office and the executive suite.” Compl. ¶¶ 59, 72. Both of these allegations are conclusory, and 
insufficient to allege a Fourth Amendment violation. Plaintiff does not support the allegation of a “threat” other than 
to say that her receptionist was “intimidated,” id. ¶ 58, and she has not alleged that any employee was forced to 
answer questions against their will. While Pasillas (not an officer, but a State Bar employee) directed the receptionist 
to release the files, it is difficult to pinpoint anything that could generally be considered a “threat” alleged in the 
Complaint.  
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2. Second Cause of Action: 42 U.S.C. § 1983 Violation (First and 
Fourteenth Amendments) 

Plaintiff alleges that the City worked with the State Bar to violate her First 
Amendment rights by “(1) targeting attorneys who represent homeowners in wrongful 
foreclosure cases; (2) sending police to their law offices unlawfully; and (3) hav[ing] the 
police demand identification of the office personnel present, and rental circumstances 
surrounding the office without a warrant, consent or probable cause.” Compl. ¶¶ 91-96. 
She also claims that these same actions have violated her Fourteenth Amendment right to 
an occupation. Id. ¶¶ 92, 98. The City argues that Plaintiff’s Complaint does not “allege 
any facts that the City took any action to chill or deter her ‘speech.’” City Mot. at 6. The 
Court agrees. 

a. First Amendment 

To succeed on a claim that the City violated her right to freedom of speech, 
Plaintiff must provide evidence showing that “[the City] deterred or chilled [Plaintiff’s] 
political speech and such deterrence was a substantial or motivating factor in [the 
Defendant’s] conduct.” Mendocino Environmental Center v. Mendocino County, 192 
F.3d 1283, 1300 (9th Cir. 1999) (citing Sloman v. Tadlock, 21 F.3d 1462, 1469 (9th Cir. 
1994)).  

It is difficult to identify from Plaintiff’s Complaint exactly what speech the City or 
its police officers have allegedly deterred or even attempted to deter. Plaintiff claims that 
she has been targeted for representing certain types of clients, but fails to articulate how 
her representation of homeowners is “speech” meriting First Amendment protection. See 
Ashcroft v. Free Speech Coalition, 535 U.S. 234, 245 (2002) (“As a general principle, the 
First Amendment bars the government from dictating what we see or read or speak or 
hear.”).  

Even were there a protectable speech interest in Plaintiff’s representation of her 
clients, Plaintiff has alleged no plausible facts that deterrence of this behavior was a 
motivating factor for the City. The City’s officers were brought to Plaintiff’s office, on 
one occasion, in order to accompany the former client and to obtain the Files. The 
Officers accompanied the former client because they had been informed that Plaintiff was 
potentially “unstable,” “hostile,” and “verbally abusive.” Compl. ¶ 29. Plaintiff has not 
provided any examples of other members of the State Bar who have been allegedly 
subjected to intimidation or constitutional violations by the City’s police officers because 
of their representation of homeowners. Compl. ¶¶ 92-95. None of the Officers’ actions 
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appear to be directed at deterring either Plaintiff’s speech or her desire to represent 
certain clients. Instead, reading the allegations in the Complaint most generously to 
Plaintiff, the Officers were intent on helping one specific former client pick up the files 
that belonged to her. Plaintiff’s Complaint has not plausibly alleged that the officers’ 
actions during this incident were motivated by a desire to deter Plaintiff from 
representing homeowners.  

Plaintiff also alleges that the City worked directly with the State Bar to violate her 
rights. Even assuming that the State Bar had violated Plaintiff’s First Amendment rights, 
an argument rejected below, Plaintiff’s allegation that the City officers were working in 
coordination with the State Bar are largely conclusory. Compl. ¶ 96. She does not offer 
factual allegations as to any communication or coordinated effort between the two 
parties.  

Therefore, Plaintiff has altogether failed to adequately allege that the City violated 
Plaintiff’s right to free speech. 

Plaintiff likewise fails to adequately plead that the City violated her right to 
freedom of association under the First Amendment. Plaintiff appears to be alleging that, 
due to Defendants’ actions, she is unable to associate with homeowner clients. Compl. ¶ 
86, 92, 98, 99. A violation of the right to freedom of association occurs when the 
government “interferes with individuals’ selection of those with whom they wish to join 
in a common endeavor.” Roberts v. U.S. Jaycees, 468 U.S. 609, 618 (1984). In this case, 
there does not seem to be any plausible connection between the Officers entering 
Plaintiff’s office to pick up the Files and her ability to represent certain clients. First, 
none of the Officers’ actions prevented prospective clients from seeking her services and 
choosing to retain her. Second, neither the Officers, nor the City, have been alleged to 
have taken any specific action infringing her ability to represent homeowners or 
homeowners’ ability to request her services. E.g., Roberts, 468 U.S. at 622-23 (to violate 
the right to free association, “[a]mong other things, the government may seek to impose 
penalties or withhold benefits from individuals because of their membership in a 
disfavored group, it may attempt to require disclosure of the fact of membership in a 
group seeking anonymity, and it may try to interfere with the internal organization or 
affairs of the group”) (internal citations omitted). 

Therefore, Plaintiff has not sufficiently alleged that the City violated Plaintiff’s 
First Amendment rights. 
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b. Fourteenth Amendment 

Although Plaintiff cites the First Amendment in her Opposition, the Fourteenth 
Amendment’s Due Process Clause provides the basis for a right to an occupation. “A 
threshold requirement to a substantive or procedural due process claim is the plaintiff's 
showing of a liberty or property interest protected by the Constitution.” Wedges/Ledges 
of Cal., Inc. v. City of Phoenix, 24 F.3d 56, 62 (9th Cir.1994). Liberty guaranteed by the 
Fourteenth Amendment includes the right of the individual “to engage in any of the 
common occupations of life.” Board of Regents of State Colleges v. Roth, 408 U.S. 564, 
572 (1972) (citing Meyer v. Nebraska, 262 U.S. 390, 399 (1923)). In order to establish a 
substantive due process claim for infringement of her right to engage in her occupation, 
Plaintiff must show “that she is unable to pursue an occupation [as a lawyer], and, 
second, that this inability is due to actions that substantively were ‘clearly arbitrary and 
unreasonable, having no substantial relation to the public health, safety, morals, or 
general welfare.’” Wedges/Ledges of Cal., Inc., 24 F.3d at 65 (citations omitted). 

As with her First Amendment allegations, Plaintiff’s Complaint does not state a 
plausible claim of a Fourteenth Amendment violation by the City. Plaintiff’s claim 
against the City is based solely on the Officers’ actions in assisting her former client on 
November 10, 2014. Taken in the light most favorable to Plaintiff, the Officers’ actions 
contributed only to a brief interruption in the daily routine of her office. A brief 
interruption simply cannot “rise to the level of a violation of the Fourteenth 
Amendment’s liberty right to choose and follow one’s calling. That right is simply not 
infringed by the inevitable interruptions of our daily routine as a result of legal process, 
which all of us may experience from time to time.” Conn v. Gabbert, 526 U.S. 286, 292 
(1999) (finding that an attorney’s right to occupation was not violated when prosecutors 
executed a search warrant at the same time his client was testifying); see also Dittman v. 
California, 191 F.3d 1020, 1029 (9th Cir. 1999) (requirement that acupuncturist provide 
social security number upon applying for license renewal did not violate his liberty 
interest in practicing his profession). Plaintiff has not supported her claim against the City 
with any factual allegations showing the Officers attempted to completely prohibit her 
right to practice law or represent homeowners. 

Therefore, Plaintiff has not sufficiently alleged the City violated her Fourteenth 
Amendment rights.  
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3. Monell Claim 

The City also argues that Plaintiff’s first and second causes of action must be 
dismissed based on her inability to plead a claim under the requirements of Monell. 
Monell v. Dept. of Social Services of City of New York, 436 U.S. 658 (1978); City Mot. at 
7-8. 

Plaintiff names the City of Huntington Beach as a Defendant in both of her § 1983 
claims premised upon actions of its police officers. Municipalities and other local 
government units are considered persons under § 1983. Monell, 436 U.S. at 690. 
However, local governments may only be sued under § 1983 when the alleged 
unconstitutional conduct results from an official custom, policy, pattern, or practice. Id. at 
690-91. Therefore, a “municipality cannot be held liable under § 1983 on a respondeat 
superior theory.” Id. at 691. 

Plaintiff attempts to establish, in wholly conclusory fashion, that the City had a 
custom of having its police officers harassing other attorneys representing similar clients. 
Compl. ¶¶ 92-95; Opp’n at 13. However, the only incident that Plaintiff can point to is 
the event at issue on November 10, 2014 at her own office. “A plaintiff cannot prove the 
existence of a municipal policy or custom based solely on the occurrence of a single 
incident of unconstitutional action by a non-policymaking employee.” Davis v. City of 
Ellensburg, 869 F.2d 1230, 1233 (9th Cir. 1989) (emphasis in the original). 

In her Opposition, Plaintiff introduces information about her former client and a 
group known as the “Common Law Offices of America.” Opp’n to State Bar Mot. at 13-
14. What this information has to do with either the City’s policies or customs is unknown 
to the Court. This information appears irrelevant to meeting the requirements of a 1983 
claim under Monell and is not appropriate for judicial notice. See Fed. R. Evid. 201. 
Furthermore, this information was not included in Plaintiff’s Complaint. 

Plaintiff has not stated any plausible violations of the First, Fourth, or Fourteenth 
Amendments, and she thus lacks any basis for her § 1983 claims. What is more, she has 
failed to appropriately plead a § 1983 claim under Monell. Therefore, Plaintiff’s first and 
second causes of action are DISMISSED WITHOUT PREJUDICE as to the City.  

B. State Bar Motion 

1. The State Bar is Entitled to Eleventh Amendment Immunity  
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Plaintiff has named the State Bar as a Defendant in her first through seventh 
causes of action. The State Bar contends that it is immune from suit in federal court under 
the Eleventh Amendment. State Bar Mot. at 5-6. 

The Eleventh Amendment generally protects states and state entities from suits by 
individuals in federal court. U.S. Const. amend. XI; see Kimel v. Florida Board of 
Regents, 528 U.S. 62, 72-73 (2000); Pennhurst State School & Hosp. v. Halderman, 465 
U.S. 89, 98-101 (1984). The Eleventh Amendment prohibits suits “which seek either 
damages or injunctive relief.” Franceschi v. Schwartz, 57 F.3d 828, 831 (9th Cir. 1995) 
(citing Durning v. Citibank, N.A., 950 F.2d 1419, 1422-23 (9th Cir. 1991)). Eleventh 
Amendment immunity has also been judicially extended “to bar federal courts from 
deciding virtually any case in which…the ‘arm of the state’ is a defendant.” Durning, 950 
F.2d at 1422-23. 

It is well established in the Ninth Circuit that the State Bar is an arm of the State of 
California for Eleventh Amendment purposes. See, e.g., Hirsh v. Justices of the Sup. Ct., 
et al., 67 F.3d 708, 715 (9th Cir. 1995); Lupert v. California State Bar, 761 F.2d 1325, 
1327 (9th Cir. 1985); Ginter v. State Bar of Nevada, 625 F.2d 829, 830 (9th Cir. 1980); 
Morris v. State Bar of California at San Francisco, 2008 WL 4067448, at *4 (N.D. Cal. 
Aug. 22, 2008); Wu v. State Bar of California, 953 F. Supp. 315, 318-19 (N.D. Cal. 
1997); cf. Konig v. State Bar of California, 2004 WL 2091990, at *2-3 (N.D. Cal. Sept. 
16, 2004) (acknowledging that it may be unclear what type of entity the State Bar is but 
found that the law in the Ninth Circuit holds that Eleventh Amendment immunity applies 
to the State Bar). Therefore, it is abundantly clear that the Eleventh Amendment applies 
to suits against the State Bar. 

Therefore, in order to state a claim against the State Bar, Plaintiff must prove one 
of three exceptions to immunity applies: (1) a state has waived its Eleventh Amendment 
immunity; (2) Congress has abrogated a state’s Eleventh Amendment immunity if acting 
pursuant to a grant of constitutional authority; or (3) the suit was brought for injunctive 
relief against a state official under the Ex Parte Young doctrine. Douglas v. California 
Dept. of Youth Authority, 271 F.3d 812, 817-18 (9th Cir. 2001) (internal citations 
omitted). 

Plaintiff offers three arguments in response to the State Bar’s invocation of 
Eleventh Amendment immunity. First, she argues that Eleventh Amendment immunity 
should be analyzed under Federal Rule of Civil Procedure 12(b)(6) and not 12(b)(1) as 
Defendant State Bar has alleged in its motion. Opp’n to State Bar Mot. at 3-4. Second, 
she argues that the State has given its consent to be sued because California Business and 
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Professions Code § 6001 refers to the State Bar as a “public corporation.” Id. at 6-7. 
Finally, she argues that the Ex Parte Young doctrine applies. Id. at 6. Since the Ex Parte 
Young doctrine concerns alleged violations by state officials, this argument will be 
addressed below, infra Part B.2. 

Plaintiff’s first argument does nothing to refute the fact that the State Bar is 
immune from suit under the Eleventh Amendment. Assuming arguendo that this Court 
can only accept an Eleventh Amendment argument under Rule 12(b)(6), the Court may 
construe the State Bar’s motion as a 12(b)(6) motion to dismiss for failing to state a 
claim. Plaintiff’s argument prioritizes form over substance. 

To support her second argument that the State Bar has consented to suit, Plaintiff 
cites to the language of California Business and Professions Code § 6001, which lists the 
State Bar as a public corporation. Plaintiff contends that, as a public corporation, the 
State Bar is not a state agency. Opp’n to State Bar Mot. at 7. But a public corporation is 
defined as “the State, any political subdivision thereof, any incorporated municipality 
therein, [or] any public agency of the State.” Cal. Gov’t Code § 6300 (emphasis added). 
The use of the word “corporation” does not transform the State Bar into a private entity. 
See Hagman v. Meher Mount Corp., 215 Cal. App. 4th 82, 87-88 (2013). Plaintiff also 
attempts to supplement her argument by including a provision from § 6001 discussing the 
applicability of state laws to the State Bar. Opp’n to State Bar Mot. at 7. However, the 
provision cited provides that state laws “restricting, or prescribing a mode of procedure 
for the exercise of powers of state public bodies or state agencies” shall not be applicable 
to the State Bar. Cal. Bus. & Prof. Code § 6001. This excerpt does not, in any way, imply 
a waiver of Eleventh Amendment immunity. 

In light of the expansive authority on this issue, all seven of Plaintiff’s claims 
asserted against the State Bar, as well as all of the relief sought against it, must be 
DISMISSED WITH PREJUDICE under the Eleventh Amendment. 

2. Eleventh Amendment Immunity for State Bar Employees 

Plaintiff has named State Bar employees, Kim and Pasillas, as Defendants in her 
state law claims, the third through sixth causes of action. Kim and Pasillas argue that they 
are also immune from suit under the Eleventh Amendment as employees of the State Bar. 
State Bar Mot. at 6.  

A defendant acting in her official capacity receives the same Eleventh Amendment 
immunity as the government agency for which she works. Hafer v. Melo, 502 U.S. 21, 25 
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(1991). Furthermore, “[t]he Eleventh Amendment bars a federal district court from 
hearing a supplemental state law claim for an injunction against a state officer acting in 
his official capacity.” Ashker v. California Dept. of Corrections, 112 F.3d 392, 394 (9th 
Cir. 1997) (citing Pennhurst, 465 U.S. at 104). Thus, the Ex Parte Young doctrine is 
inapplicable in this instance. Ex Parte Young, 209 U.S. 123, 159-160 (allowing claims 
seeking prospective injunctive relief against a state employee who violates federal law).  

The Eleventh Amendment, however, does not bar federal or pendent state claims 
seeking damages against a state official acting in her individual or personal capacity. 
Pena v. Gardner, 976 F.2d 469, 472-74 (9th Cir. 1992), as amended (Oct. 9, 1992). The 
Supreme Court in Hafer differentiated between personal and official capacity suits when 
it stated, “the phrase ‘acting in their official capacities’ is best understood as a reference 
to the capacity in which the state officer is sued, not the capacity in which the officer 
inflicts the alleged injury.” Hafer, 502 U.S. at 26. 

From the face of the Complaint, it is apparent that Plaintiff has sued Kim and 
Pasillas in their official capacities as employees of the State Bar. Plaintiff’s Complaint 
states that both Kim and Pasillas “at all times mentioned herein relevant to this 
complaint…[were] employed by the State Bar of California and [were] acting within the 
scope of [their] employment at all times mentioned in this complaint, unless otherwise 
specifically designated.” Compl. ¶¶ 5-6. Nothing mentioned in Plaintiff’s state law claims 
would suggest that she is suing either Kim or Pasillas in their individual capacities. 
Plaintiff states in her Complaint that Kim and Pasillas “were managing agents” of the 
State Bar. Id. ¶ 181. She alleges that managing agents, including Kim and Pasillas, “acted 
on behalf of” the State Bar and authorized the conduct constituting malice, oppression, or 
fraud. Id. ¶¶ 182-184. The only plausible reading of these statements is that Kim and 
Pasillas are being sued in their official capacities. 

Therefore, because she has named them in her state law claims in their official 
capacities, Plaintiff’s third through sixth causes of action are barred as to Kim and 
Pasillas under the Eleventh Amendment. 

For the foregoing reasons, Plaintiff’s claims asserted against Kim and Pasillas are 
DISMISSED WITH PREJUDICE. 

C. Motion to Strike 

The City also moves to strike portions of the Complaint on the grounds that 
Plaintiff requests “exemplary and punitive damages” against the City, even though those 
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damages are not recoverable as a matter of law under 42 U.S.C. § 1983. Mot. to Strike at 
3 (citing City of Newport v. Fact Concerts, Inc., 453 U.S. 247, 249 (1981)). However, in 
the Ninth Circuit, “Rule 12(f) does not authorize district courts to strike claims for 
damages on the ground that such claims are precluded as a matter of law.” Whittlestone, 
618 F.3d at 974-75. Defendant is attempting to strike claims for damages on the grounds 
that the claims are precluded as matter of law. This is procedurally improper, as the 
argument should be considered via a Rule 12(b)(6) motion. Id..  

Construing this motion as a motion to dismiss under Rule 12(b)(6), the request for 
exemplary and punitive damages against the City is clearly improper. Newport, 453 U.S. 
at 249 (a municipality is immune from punitive damages under 42 U.S.C. § 1983); 
Lancaster Cmty. Hosp. v. Antelope Valley Hosp. Dist., 940 F.2d 397, 404 (9th Cir. 1991) 
(“Exemplary damages are not available against municipal corporations.”). Plaintiff does 
not substantively dispute this point. Opp’n Mot. to Strike (Dkt. 15) at 3-4. 

Therefore, Plaintiff’s claim for punitive and exemplary damages against the City is 
DISMISSED WITH PREJUDICE. 

IV. Disposition 

For the foregoing reasons, the Court GRANTS the City’s Motion to Dismiss. 
Plaintiff’s substantive claims against the City are DISMISSED WITHOUT PREJUDICE. 
The Motion to Strike, construed as a motion to dismiss the claim for punitive and 
exemplary damages against the City, is GRANTED. The punitive and exemplary 
damages claim is DISMISSED WITH PREJUDICE.  

The Court also GRANTS the Motion to Dismiss filed by Defendants Kim, 
Pasillas, and the State Bar. All of Plaintiff’s claims against the State Bar, Kim, and 
Pasillas are DISMISSED WITH PREJUDICE. 

Plaintiff may file an amended complaint, if desired, on or before April 13, 2015. 

The Clerk shall serve this minute order on the parties.  
 
MINUTES FORM 11 
CIVIL-GEN 

 Initials of Deputy Clerk:  djg

 

Case 8:14-cv-01905-DOC-AN   Document 25   Filed 03/27/15   Page 15 of 15   Page ID #:518


