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MICHAEL HOUSTON
ANAHEIM CITY ATTORNEY
BY: JOHN ANDERSON
DEPUTY CITY ATTORNEY
1275 N. BERKELEY AVE., #4OO

FULLERTON, CALIFORNIA 92832
(714) 870-8200

IN THE SUPERIOR COURT OF'THE STATE OF CALIFORNIA

IN AND FORTIIE COUNTY OF ORANGE, NORTII JUSTICE CENTER

THE PEOPLE OF THE STATE OF CALIFORNIA, Case No.: 15NM00197

BRIEFING IN SUPPORT OF AN
O.R. CONDITION OF STAYING
OUT OF THE ANAHEIM CITY
COTINCIL CHAMBERS

Plaintiff,

vs.

WILLIAM FITZGERALD,

Defendant.

STATEMENT OF TIIE CASE

Defendant, Wiiliam Fi?gerald is charged in a two count complaint, filed on January

2015, with a violation of Penal Codq section 415, subdivision 1 (Challenging another to fight

a public place), and with a violation of Penal Code, section 242, (Battery\. He first appeared

arraignment on January 22, 2015, in Department 8 of the North Orange County Justice

before the Honorable George Berenson. Defendant's arraignment was continued until

1 1, 2015. He was released on his own recognizance (hereafter "O.R.") on condition that he

no contact with the named victim in count 2, Larty Torgerson. The People's request for a sta

away order from the Anaheim City Council Chambers, where the alleged crime occurred,

initially denied with the Court inviting the People to "brief'the issue on the requested stay

order.

Motion for Stay Away Order as a Condition of Defendant's O.R. Release.
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ANIrCrPA.TEp STATEMENT OF FACTS

On December 6,2074, Defendant Fitzgerald was sitting in the audisnce in the

City Council Chambers when a man came and sat in the empty seat to Defendant's i

right. Defendant said something to the man who then stood up and movd one seat to the

leaving the seat to Defendant's immediate right empty.

The vichmo Lany Torgerson, then entered into Defendant's row of seats from the

side. Torgerson was trying to get to the seat to Defendant's right. To do so Torgerson had

pass in front of Defendant. As Torgerson passed by, Defendant pushed Torgerson in the

causing Torgerson to fall backwards. Another witness who was sitting directly behind the

saw Defendant also try to punch Torgerson with his right fist after Defendant pushed T

The same witness intervened and grabbed onto one of Deferrdant's arms to prevent

from fur&er assaulting Torgerson. Security stepped in and stopped the incident.

ARGUMENT

A stay away order from Anaheim City Council Chambers as a condition of bail

release on Defendant Fitzgerald's O.R. is a reasonable condition for three reasons: l. It

reasonable - in fact routine - narrowly tailored condition in a battery and/or challenging

to fight in a public place case that takes into consideration public safety; 2. Defendant is

being prosecuted on the basis of his political speech but rathff his physically assaultive

that took place in the audience section of the city council chambers; and, 3. Defendant

adequate available alternatives to exercising his First Amendment rights to seek redress from hi

loca$ elect€d governingbody should the stay away ordet be imposed.

I. Reasonable O.R. Conditions may be Imposed Based on the Facts of a Case.

First, a defendant is normally entifled to be released on bail when charged with a crimina

offense. Penal Code, Section 1275 provides:

Motion for Stay Away Order as a Condition of Defendant's O.R. Release.
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(a)(1)Insetting,reducing,ordoryingbaii,ajudgeormagistrate@
pp.nsideration th-ej,{pfection,of the nublic, the seriousness of the offense

charged, the previous criminal record of the defendant, and the probability of his

or her appearing at triai ar at ahearing ofthe case. @
primarv consideration. . . . (Emphasis added.)

As ernphasized above, public safety, not the certainty of the defendant's appearance in court, i

the primary factor for a trial court to consid$ in the setting of bail. In re McSherry (2003) 1l

Cal.App.4th 856, rehearing denied, review denied. (See also In re Weiner (1995) 32 Cal.App.

44t. In setting, reducing or denying bail, a court is primarily concerned with public safety.

Further, for purposes of bail setting it is well settled Iaw that the charges are presumed to be

Ex parte Ruef (1908) 7 Cal.App. 750.

The considerations in an O.R. release are the same. Penal Code, Section 1318, w

addresses O.R. releases, provides in pertinent part:

(a) The defendant shall not be released from custody under an own recognizance

until the defendant files with the clerk of the court or other person authorized to

accept bail a signed release agreement which includes:

(1) The defendant's promise to appear at all times and places, as ordered by the

court or magistrate and as ordered by any court in whiclr" or any magistrate before

whom the charge is subsequently pending.

(2) The defendant's promise to obev all ree,s,pnable conditions imposed bv the

court or madq.ttpte. (Emphasis added.)

The charges in this case involve the Defendant attacking a fellow audience

during a city council meeting. A no contact order and a stay away from the scene of the

order me standard conditions routinely imposed in assault and battery cases. The

conduct in this case involves a physical attack against aaother attetldoe. Considered objectively

the fact that this occurred in the city council chambers makes the location one which

reasonably be made off limits to a defe,ndant. Such a condition is not based on any politi

speech of the defendant but rather his physical assault against an audience mernber.

At the first arraignment date in the present case the court indicated that it was famili

with city council meetings having watched them on television. The court further said that i

-t

Motion for Stay Away Order as a Condition ofDefendant's O.R. Release.
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apparent that police officers are in the audience. The police presence was cited as a reason

initially datying the stay away O.R. condition. The court's observation about police presence

correct yet overlooks other important considerations.

Yes there are police and other security personnel at council meetings. In fact, the

and other security personnel were present when Defendant Fitzgerald battered victim

Their presenc€ was an insufficient deterrent to prevent fum assaulting the victim in this case

Nothing would indicate that a police presence would now deter Defendant from

assaultive behavior. Additionally, the police are reactive in nature and will intervene as they di

in the case at bar only after the fact or post-assault. It is aiso unreasonable to expect the police

closely follow Deferdant at all times while he attends future council meetings to immediatel

prevent or stop Defendant's assaultive behavior.

II. O.R. Conditions may Implicate Constitutional Rights if Reasonably Related to the

Charged Conduct.

The reasonable conditions language in Penal Code, section 1318, allows courts to

considerations that extend beyond those intended to ensure a defendant's court appearancs

if the conditions implicate constitutional rights. In re York (1995) 9 Cal.4e 1132,1144. Y,

was a case involving O.R. releases for several defendants pending hial conditioned on

defendants submitting to random drug and alcohol testing and permitting search and seizure o

their persons, residences, and vehicles by any peace officer without a search wrurant. In re Y,

suprct, g Cal.4ft at p. 1138. As in the present case the defendants tn York argued that an O.R

release condition cannot implicate the waiver of constitutional riglrts. Our Califonria

Court disagreed:

Nothing contained within the legislative history wrderllng the enachnent of

[Penal Code] section 1318, subdivision (a)(2) suggests the Legislature intended to

preclude a court or a magistrate from imposing a condition, "reasooable" under

the situation presented, because of the circumstance that the condition implicates

a defendant's c.onstitutional rights. . Accordingly we reject petitionerst

eontention and eonclude that {Penal Code} section 1318, subdivision (aX2},

Motion for Stay Away Order as a Condition of Defendant's O.R. Release.
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authorizes the imposition of conditions that may implicate a defendant's

constitutional rights, provided that imposition of such conditions is

reasonable under the circumstances. (Id. atpp.1146 - 4T.Emphasis added.)

A stay away O.R. condition is requested on the basis of Defatdant's conduct not

speech. A stay away order, may implicate a constitutional right, but under York that does

preclude the order ifit is a reasonable condition given the circumstances of the case.

First Amendment rights at a city council meeting are not absolute. City council

can be lawfully removed from city council meetings undff certain circumstances. For

removing an individual from a public meeting does NOT violate First Amendment rights if

individual is sufficiently disruptive to the meeting and is not removed because of his or

views. Wite v. City of Norwatk Q& Cir. 1990) 900 F.2"d 142I, 1425-26. Se,e also, Kindt v,

Santa Monica Rent Controt Board (9e Cir. 1995) 67 F3'd 266,271-72.

Defendant Fitzgerald's conduct in this case was not about First Amendment free

Instead it occurred in the audience against another council meeting attendee. His behavior

indeed disruptive. Considering that disruptive behavior to a city council can justify remova

from a public meeting, surely attacking a fellow audience member during a meeting can

be the basis for an O.R. condition to stay away from the city council chambers.

Fitzgerald's rights are no greater than victim Torgerson's or any other audience member

witnessed or intervened in Defendant Fitzgerald's battery against the victim. Refusing the sta

away condition as a condition of Defendant Fitzgerald's O.R. release will rezult in

infringement of the First Amendment rights of the victim and the witnesses to the assault

are now possibly intimidated to attend future council meetings. Surely the balance of

competing First Amendment interests of the victim, audience members, and

Fitzgerald favors the imposition of a stay away order.

Motion for Stay Away Order as a Condition of Defendant's 0.R- Release.
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III. Defendant has Adequate Alternative Avenues to Express his First
Amendment Rights.

A stay away from Anaheim City Council chambers O.R. condition will not impermissib

deprive Defendant Fitzgerald of his First Amendment right to seek redress of his grievances

the Anaheim City Council and does not limit him from availing himself of other

governmental services. The condition would not prohibit Defendant Fitzgerald from being i

any other Anaheim government building (open to the public) for legitimate business

Regarding the city council and sharing his views or complaints on an issue there are

altematives to actually attending the city council meetings, including among other avenues:

l. Sending an email to the council member(s);

2- Leaving a phone voice message with the council mernber(s);

3. Writing a letter;

4. Submitting his comments to the council in writing to be included as part of the

on any given issue;

5. Having someone read his prepared comments to the council during the

comments" portion of a ccuncil meeting or when public c,omments are received on

specific agenda item;

Watching the meetings on television or computer; and/or

Responding to the council about a past meeting by voice mail, email, or letter

having someone read his comments to the council during the "public comments:

section of the next council meeting

CONCLUSION

In the interests of fairness and in keeping with the purpose and rationale of

"reasonable conditions" language of Penal Codg section, 1318, this Coud should order

narrowly tailored stay away order as a condition of Defendant Fitzgerald's O.R. release.

condition is reasonable under the circumstances of this case and is in no way based on Defendan

Fitzgerald's speech but rather on his conduct.

6.

1

Motion for Stay Away Order as a Condition of Defendant's O.R. Release.
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For the foregoing reasons, the People respectfully request the Court order, as a condt

of the O.R. reiease, an order that Defendant Fitzgerald stay away from the Anaheim City

Chambers during the pendency of this case or until further order of the court.

Respectfully submitted this 66 day of February, 2015.

MICHAEL HOUSTON. CITY ATTORNEY
STATE OF CALIFORNIA

I ,',.DEPUTY CITY ATTORNEY

Motion for Stay Away Order as a Condition of Defendant's O.R. Release.



Declaration by Denis Fitzgerald

I, Denis Fitzgerald. do declare that the following is my recollection of the

events which occurred at the Anaheim City Council Meeting on December 9,2015,

and, if called to testify, could do so competently thereto.

Upon my arrival and before the start of the meeting, I took a center aisle seat

to the right at the rear of the center of the council chamber. I notieed that there was

a section of seats (about six rows) in the front left of the Council Chamber

auditorium reserved for family and friends of Councilwoman Eastman. Soon after

my arrival, two females with what appeared to be their escort came in. Their escort

has been positively identified as Bill O'Connell (hotelier of the $158 million subsidy

fame), and the two females believed to be identified as Lisa Lewis (Disney

supporters' attack dog), and Alice Eastman (Councilwoman Eastman's

granddaughter.)

The center aisle tan at an angle, adding an extra seat to the left in every row.

Bill O'Connell took the seat directly behind me leaving his row aisie seat vacant

(which I thought strange for O'Connell, being alarge person, but not taking the aisle

seat.) There were at least six vacant seats in my row before the seat occupied by my

realtor and the newly appointed Anaheim School District Trustee, former

Assemblyman Chris Norby's staff member Jaci Filbert. The two females entered

my row led by Alice Eastman who took about the fifth seat to my right followed by

Lisa Lewis. Lewis tried to take the seat next to me. I told her I was saving the seat

but she insisted on taking it, which I thought strange, since her friend Alice Eastman

took a seat much further away) and I am a large person. Why would a much

younger female wantto seat next to me anyway? I insisted that she move to a

vacant seat away from me, and after some time she reluctantly complied with my

request.

At about 34 minutes into the meeting, I left my seat to speak for three minutes

at public comments. I spoke very critically and abrasively about Councilwoman

Eastman and the Disneyland fireworks. I left the speakers' podium at37 minutes, 5

seconds, and took about 15 seconds to return to my seat. At the same time, Mayor

Tait was berating me for criticizingEastman, which drew almost 100yo of my

attention. Upon returning to my seat, I noticed that the two females who were

seated to my right (Lewis and Alice Eastman) had left, leaving the six or more seats

to my right vacant. I also noticed that Bill O'Connell remained seated directly

behind me.



Page two, Declaration of Denis Fitzgerald

After I had been seated for about ten seconds, and was still listening to the

Mayor berate me, a large man (later positively identified as Jay Eastman, son of
Councilwoman Eastman) came into my row, stepped on my right shoe in doing so,

and tried to sit in the seat next to me without moving the seat down. He partially sat

on my arm that was holding the seat upright. To me, it appeared as if he had been

drinking. As he hit my arm, I reacted by pushing him in the back and told him to

move on (meaning to one of the many other vacant seats.) I positively never said

anything to him about saving a seat for someone else. (Witnesses have stated that

during the middle of that the meeting, I said that I was "saving a seat for someone".)

This indicatesthat there had been communications between Lisa Lewis at the start

of the meeting, and the men who later assaulted me.

As I remember, Jay Eastman moved only a foot or so further and remained

standing when the smaller man, who was positively identified as Larry Torgerson, a

long time Anaheim Historical Society friend of the Eastman family, moved in and

sat on my lap. Upon seating himself on my lap, Torgerson said "Dirty Diapers," and

then suddenly O'Connell, seated behind me, said "Don't Push" and punched me in

the back of the head. I immediately stood up, turning to face O'Connell, causing

Torgerson to fall into the aisle. (Torgerson was never seated to my right - he could

never have fallen into the aisle if he was seated to my right.) Then, seeing

O'Connell poised in a fighting position, I fled from my seat into the aisle rushing

towards the lobby to escape the assault. The entire attack on me by Eastman,

Torgerson, and O'Connell lasted about ten seconds (see council video).

Once I was in the aisle and heading towards the lobby, a security guard and

Anaheim police officer ran towards me. I asked the police officer to take me to the

lobby. He said OK and asked me if I would press charges. I answered yes, and then

I asked him to get the names of the witnesses. The small Latino security guard did

and said nothing.

The foregoing is true and correct under penalty of perjury. (Sign, Date, City.)


