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INTRODUCTION
1.

The City of Dana Point ("Dana Point") is bringing the present action due to th

23

failure of Headlands Reserve, LLC ("Headlands") to pay properly presented invoices for lega

24

fees and costs incurred by Dana Point while defending legal and administrative claims created b

25

the Headlands development project.

26

Edward ("Edward") for fraud. This claim is based on several verbal promises made by Edward,

27

on behalf of himself and Headlands, to representatives of Dana Point, regarding the fact that h

28

and Headlands would indemnify Dana Point for any legal fees, costs or damages incurr~d b
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1

Dana Point in its defense of the legal and administrative claims created by the Headlands project.

2

While all such legal costs were paid for several years, Headlands abruptly and without wamin

3

ceased paying the legal costs incurred ( and paid) by Dana Point after the invoices for Augus

4

2015 and subsequent periods were presented.

5

PARTIES

2.

6

7

Plaintiff, CITY OF DANA POINT, is, and at all times mentioned herein,

government entity in California.

8

3.

Defendant, HEADLANDS RESERVE, LLC, (hereinafter HEADLANDS) is an

9

at all relevant times mentioned herein, was, a limited liability company, organized and existin

10

under the laws of the State of Delaware, with its principal place of business in the City of Dan

11

Point, County of Orange, California.

12
13

4.

Defendant, SANFORD EDWARD, (hereinafter EDWARD) is an individual an

Managing Member of Headlands Reserve, LLC, residing in Orange County, California.

14

5.

Plaintiff is ignorant of the true names and capacities of the defendants sued herei

15

as Does 1-50, inclusive, and therefore sue these defendants by such fictitious names. Plaintif

16

will amend this complaint to allege their true names and capacities when ascertained. Plaintiff i

17

informed and believes and based thereon alleges that each of these fictitiously named defendant

18

is responsible in some manner for the occurrences herein alleged. Each reference t

19

"Defendants" in general, or to any specifically named defendants in the complaint, means an

20

refers to the specifically named/identified defendant as well as to all defendants fictitious!

21

named herein.

JURISDICTION AND VENUE

22

23
24

6.

Superior Court and all actions described herein occurred within the jurisdiction.

ALLEGATIONS COMMON TO ALL CAUSES OF ACTION

25

26

7.

27

herein.

28

Ill
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8.

The Dana Point Headlands was one of the last undeveloped coastal promontorie

2

in Southern California and was largely inaccessible to the public. The development of this are

3

was governed by a certified local coastal program amendment ("LCPA") submitted by Dan

4

Point and approved by the California Coastal Commission (the "Commission") in 2004. Th

5

final LCPA, along with the modifications suggested by the Commission and accepted by th

6

City, was incorporated into "The Headlands Development and Conservation Plan" ("HDCP").

7

In accordance with these governing documents, a Master Coastal Development Permit ("CDP"

8

was issued for the project in 2005.

9

9.

As part of the overall development of the residential project that was situated o

IO

the slope/bluff face of the Dana Point Headlands, the Commission required that certain acces

11

trails be constructed starting at the public park on the top of the bluff (called "Strand Vist

12

Park") down to the public beach at the bottom of the bluff("Strand Beach"). Two of these trail

13

would run through the residential development situated between the public park above and th

14

public beach below.

15

I 0.

Headlands was the developer responsible for constructing the residentia

16

community (known as "The Strand At Headlands"), as well as the parks, trails and other publi

17

facilities involved with the overall development. To successfully develop this project, Dan

18

Point was required to work closely with the developer (Headlands), the Commission and th

19

public.

20

11.

As the new public park and connecting trails neared completion in May 2009

21

Dana Point, in the regular exercise of its police powers, enacted ordinance No. 09-05 to regulat

22

the operation and hours of the new parks and public facilities that were constructed as part of th

23

Headlands project. As noted above, two of those trails, referred to as the Mid-Strand and Centra

24

Strand access ways, led from the Strand Vista Park at the top of the bluff to the Strand Beac

25

below through 'The Strand At Headlands" residential community, which was also unde

26

construction. As part of this ordinance, the hours of operation of these two trails were set as 8:0

27

am to 7:00 pm in the summer, and 8:00 am to 5:00 pm the rest of the year. As part of th

28

construction of these trails, and prior to the enactment of Ordinance No. 09-05, Headlands ha
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I

built pedestrian gates across the entry points between the park and beach, on the one hand, an

2

the residential community, on the other.

3

12.

In October 2009, before the park and trails were opened to the public, Dana Poin

4

staff and Commission staff met at the development site. At that meeting, the Commission note

5

the existence of the gates across the Mid-Strand and Central Strand trails, as well as the si

6

posting the hours of operation established by Ordinance No. 09-05. After the site inspection, th

7

Commission staff wrote a letter stating its position that the gates and the hours of operation wer

8

contrary to the LCPA and the Coastal Act, and that the gates "must be removed." The lette

9

further advised that a further local coastal plan amendment and a coastal development permi

10
11

were required for the gates, but that "it is not likely such gates would be approved."
13.

In response to this letter, Dana Point and Commission staff met twice an

12

exchanged various letters attempting to resolve the issue informally. Dana Point informed th

13

Commission that it believed that neither the gates nor the posted hours violated the existin

14

Commission approvals. The City pointed out that the gates Headlands had built had appeared i

15

the HDCP and on the Master CDP, which were approved by the Commission, and that the LCP

16

specifically granted Dana Point the authority to "determine the hours of operation" of the publi

17

trails within the Strand development. Dana Point further pointed out that the South Strand Beac

18

Access Trail was open from sunrise to sunset throughout the year, and that the North Stran

19

Beach Access Stairway was open from 5:00 am to midnight daily. Since the hours of operatio

20

of Strand Beach was also 5:00 am to midnight, the hours of operation of the two central acces

21

trails did not interfere with public access in any manner.

22

14.

On November 20, 2009, the Commission sent a letter of violation to Dana Poin

23

regarding the gates across the access paths. After further discussions failed to resolve the issue

24

the Commission sent Dana Point a letter on March 4, 2010, requesting that the gates be remove

25

and the hours of operation signs be replaced by April 2, 2010.

26

15.

Dana Point disagreed with the Commission's position.

Moreover, Dana Point'

27

Department of Police Services was concerned that unregulated access to the residentia

28

construction site posed a public safety hazard. For example, trespassing teenagers could easil

\°) PRINTED ON
RECYCLED PAPER

4

COMPLAINT FOR DAMAGES

I

fall off the unimproved lots in the darkness and suffer injury. Likewise, the police had noted

2

uptick in calls to their department since the area was opened to the public, and that uptick wa

3

expected to continue as the park, beach and trails became more popular. In order to minimiz

4

safety risks to the public, as well preserve police resources, Dana Point enacted Urgenc

5

Ordinance 10-05 (entitled "The Nuisance Abatement Ordinance"), on March 22, 2010. Thi

6

Ordinance declared that nighttime access to the paths in question into the surrounding residentia

7

community under construction would be a public nuisance. As such, Dana Point contended th

8

gates and posted hours were exempt from Commission regulation pursuant to Public Resource

9

Code Section 30005(b), which authorizes a city to prohibit and abate public nuisances withou

IO

compliance with the Coastal Act.

11

16.

After the enactment of the Nuisance Abatement Ordinance, the Commissio

12

appealed Dana Point's actions. It held a hearing on May 13, 2010, to consider whether "th

13

installation of the gates" and the establishment of hours of operation were in conformity with th

14

Coastal Act, and the documents that governed the Headlands development (the HDCP and th

15

CDP). Dana Point argued that since the Nuisance Abatement Ordinance was enacted to prohibi

16

and abate nuisance conditions, Section 30005(b) of the Act deprived the Commission o

17

jurisdiction over the matter. The Commission ultimately ruled that the gates and nighttim

18

closure hours were not exempt from its authority and violated the Coastal Act, the HDCP and th

19

Master CDP. In a letter dated May 17, 2010, the Commission informed Dana Point that

20

enforcement action would be filed unless Dana Point rescinded the access hours and removed th

21

gates.

22

17.

In response to this administrative action by the Commission, and its enforcemen

23

threat, Dana Point filed an action (the "Commission Case") on May 24, 2010, to set aside th

24

Commission's decision and restrain any further enforcement action on the part of th

25

Commission related to the pedestrian gates and hours of operation.

26

asserted that the Commission lacked the jurisdiction to undertake an enforcement action agains

27

Dana Point on the ground Section 30005(b) of the Coastal Act preserved the power of loca

28

municipalities to regulate public nuisances.
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Dana Point specificall

I

18.

Shortly thereafter, on June 17, 2010, Surfrider Foundation filed a separate actio

2

against the City (the "Surfrider Case") claiming that Dana Point's adoption of the Nuisanc

3

Abatement Ordinance was invalid in that it did not meet the rational basis test applicable to th

4

adoption of any ordinance by a city (i.e., that to properly exercise the police power, an ordinanc

5

must be rationally related to a legitimate governmental interest). That action sought the remova

6

of the pedestrian gates and the invalidation of the ordinances that set the hours of operation.

7

19.

In both the Commission Case and the Surfrider Case, Headlands was named as

8

real party in interest.

9

referred to as the "Access Trail Disputes" since both actions sought the same result-th

IO

elimination of the gates constructed by Headlands and unfettered public access to the Mid-Stran

11

and Central Strand trails.

12

20.

The Commission Case and the Surfrider Case are often collective!

During the pendency of this litigation, Edward made multiple statements to Dan

13

Point staff that he and Headlands would be responsible for the litigation costs and damage

14

generated by these lawsuits pursuant to the written indemnification agreements betwee

15

Headlands and Dana Point. These statements were consistent with Headlands conduct. Fo

16

years, on a monthly basis, Dana Point would submit to Headlands for reimbursement invoices fo

17

legal services that it had paid its City Attorney, Rutan & Tucker, LLP, ("Rutan") for legal war

18

performed defending these actions.

19

agreement between Dana Point and Rutan, and the rates charged were no different than the rate

20

charged by Rutan to Dana Point for any other development related work in the City.

21

21.

The amounts billed were pursuant to the written fe

The Commission Case and Surfrider Case were consolidated, and a writ trial too

22

place concerning them on April 28, 2011. On June 2, 2011, the trial court issued a writte

23

judgment in favor of the City holding that since the Nuisance Abatement Ordinance regulate

24

nuisance activity, the Commission lacked jurisdiction over the gates and access trails pursuant t

25

Public Resources Code Section 30005(b). The trial court therefore granted Dana Point's reques

26

for declaratory relief against the Commission. However, when separately considering the lega

27

challenge brought by Surfrider, the trial court invalidated the Nuisance Abatement Ordinance o

28
0PR1NTED0N
RECYCLED PAPER

6
COMPLAINT FOR DAMAGES

1

the grounds the rational basis test was not met in that there was no evidence in the record of a

2

actual nuisance at the time of enactment. All parties appealed the trial court's rulings.

3

22.

The Appellate Court created new case law on the topic in a published opinio

4

dated June 17, 2013. The Appellate Court ruled that the Commission does not have jurisdictio

5

when a cities' nuisance powers are properly exercised pursuant to Section 30005(b), but that

6

city bears the burden of demonstrating its nuisance powers were legitimately exercised in goo

7

faith, and not as a pretext to avoid its obligations under the Coastal Act. The Appellate Cou

8

remanded the matter back to the trial court to determine the issue of whether the City ha

9

legitimately exercised its nuisance powers.

10

The appeal of the Surfrider case was held i

abeyance until the final resolution of the issues in the Commission Case.

11

23.

After the Appellate decision, the matter was remanded back to the trial court.

12

bench trial occurred in August 2015, which was followed by a written Statement of Decisio

13

filed on September 17, 2015. The trial court found against Dana Point, invalidated the Nuisanc

14

Abatement Ordinance, and thereby conferred jurisdiction over the gates and trail access hours t

15

the Commission.

16

24.

Shortly after the trial court decision was rendered, the Commission reinstitute

17

administrative proceedings against Dana Point threatening to impose significant fines if the gate

18

remained in place.

19

appealed the trial court decision. At that point, Dana Point also locked the gates in an ope

20

position to comply with Commission demands.

21

litigation with the Commission.

22

processed a CDP for new hours of operation for the trails in question (5:00 am to 10:00 p

23

daily). This CDP, and the new operating hours, has been approved by the Commission. At th

24

request of the homeowners in the Strand at Headlands development and Headlands, and i

25

furtherance of its settlement with the Commission, Dana Point is in the process of applying for

26

LCP A to allow the use of the pedestrian gates to enforce the newly approved hours of operatio

27

at the two trails at issue.

28

Ill
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25.

While this litigation was still ongoing, and beginning with the August 2015 lega

2

invoice, Headlands stopped reimbursing Dana Point for the legal fees Dana Point incurred an

3

paid. From 2009 up to that point, Headlands had recognized its indemnity obligations to Dan

4

Point by paying the legal invoices as presented in the Access Trail Disputes, and Headlands'

5

principal, Edward, had also made numerous verbal promises that he and Headlands would hono

6

the indemnity obligations owed to Dana Point. As of May 12, 2016, Headlands is in arrears i

7

the amount of $553,754, for work done on behalf of Dana Point by Rutan and the firm o

8

Richards Watson & Gershon, who acted as special Coastal Commission counsel durin

9

settlement negotiations related to the Access Trail Disputes. All of these invoices have been pai

10

by Dana Point, so the indemnity payments are owed to Dana Point, and not to the firms wh

11

work for the City.

12

FIRST CAUSE OF ACTION FOR BREACH OF WRITTEN CONTRACT

13

(On behalf of Plaintiff, CITY OF DANA POINT, as Against Defendant, HEADLANDS

14

RESERVE, LLC, and DOES 1 through 50)

15
16

26.

Plaintiffs hereby incorporate by reference paragraphs 1-25 as though fully se

forth herein.

17

27.

Dana Point's claim for contractual indemnity/breach of contract is based o

18

language found in the indemnification provisions contained in the various contracts between th

19

parties.

20

28.

Parties entered into the Subdivision Improvement Agreement ("SIA") date

21

December 1, 2005.

The SIA directly covered the parties' obligations regarding the publi

22

facilities, called "Works of Improvement," that include both the trails in question and th

23

pedestrian gates that were the subject of both the Commission Case and the Surfiider Case.

24

Section 15.0 of the SIA provides as follows:

25

"Indemnification.

26

Developer shall defend, indemnify, and hold harmless City, its elected officials,

27

officers, employees, and agents from any and all actual alleged claims, demands,

28

causes of action, liability, loss, damage, or injury, to property or persons,

0PRINTEDON
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1

including wrongful death, whether imposed by a court oflaw or by administrative

2

action of any federal, state, or local governmental body or agency, arising out of

3

or incident to any acts, omissions, negligence, or willful misconduct of

4

Developer, its personnel, employees, agents, or contractors in connection with or

5

arising out of construction or maintenance of the Works of Improvement, or

6

performance of this Agreement.

7

limitation, the payment of all penalties, fines, judgments, awards, decrees,

8

attorneys fees, and related costs or expenses, and the reimbursement of City, its

9

elected officials, officers, employees, and/or agents for all legal expenses and

10

costs incurred by each of them. This indemnification excludes only such portions

11

of any claim, demand, cause of action, liability, loss, damage, penalty, fine, or

12

injury, to property or persons, including wrongful death, which is caused by the

13

negligence or willful misconduct of City, its elected officials, officers, employees,

14

and/or agents. Developer's obligation to indemnify shall survive the expiration or

15

termination of this Agreement, and shall not be restricted to insurance proceeds, if

16

any, received by City, it's elected officials, officers, employees or agents." A full

17

and complete copy of the Subdivision Improvement Agreement is attached hereto

18

as Exhibit 1.

19

29.

This indemnification includes, without

The second agreement relevant to this analysis is the Acquisition Agreemen

20

("AA") dated June 1, 2006. This Agreement outlines the process where a community facilitie

21

district was to be formed to issue bonds to purchase and assume control over the public facilitie

22

constructed by Headlands in conjunction with this development. The trails and pedestrian gate

23

at issue here were part of those facilities. Section 8.3 of the AA, entitled "Indemnification an

24

Hold Harmless" provides as follows:

25

"Indemnification and Hold Harmless.

26

Development Agreement, the Developer shall assume the defense of, indemnify

27

and save harmless the City, its elected officers, officials, employees and agents,

28

from and against all actions, damages, claims, losses or expenses of every type

OPRINTEDON
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1

and description to which they may be subjected or put, by reason of, or resulting

2

from the breach of any provision of this Acquisition Agreement by the Developer,

3

the Developer's personnel, employees, agents, or contractors in connection with

4

or arising out of the construction or maintenance of any of the Facilities acquired

5

from the Developer hereunder, the Developer's non-payment under contracts

6

between the Developer and its consultants, engineer's, advisors, contractors,

7

subcontractors and suppliers in the provision of the Facilities, or any claims of

8

persons employed by the Developer or its agents to construct the Facilities.

9

Notwithstanding the foregoing, no indemnification is given hereunder for any

10

action, damage, claim, loss or expense directly attributable to the negligence or

11

willful misconduct of the City, or its officers, directors, employees or agents

12

hereunder." A full and complete copy of the Acquisition Agreement is attached

13

hereto as Exhibit 2.

14

30.

As indicated above, Subdivision Improvement Agreement Section 15 provide

15

that Headlands "shall defend, indemnify, and hold harmless" Dana Point "from any and all actual

16

or alleged claims, demands, causes of action, liability, loss, damage, or injury" that is "impose

17

by a court of law or by administrative action" of any state body or agency "arising out of o

18

incident to any acts, omissions, negligence, or willful misconduct" of Headlands or its employee

19

"in connection with or arising out of construction or maintenance of Works of Improvement, o

20

performance of this Agreement." This Section goes to provide that the indemnification includes

21

"without limitation, the payment of all penalties, fines, judgments, awards, decrees, attorneys'

22

fees and related legal costs and expenses."

23

31.

The legal questions at issue in both the Commission Case and the Surfrider Cas

24

fall under the broad indemnification created by SIA Section 15.

25

"claims, demands [and] causes of action") sought the removal of the pedestrian gates that wer

26

constructed by Headlands as part of the "Works of Improvement," and, therefore, both action

27

are "arising out of or incident to" the acts of Headlands "in connection with or arising out o

28

construction or maintenance of Works of Improvement, or performance" the SIA. Therefore

OPRINTEDON
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Both actions (by way o

1

pursuant to this indemnification clause, Headlands owes Dana Point "without limitation, th

2

payment of all penalties, fines, judgments, awards, decrees, attorneys' fees and related legal cost

3

and expenses."

4

Edward) agreed with this analysis as all the legal invoices pertaining to these disputes were, i

5

fact, paid by Headlands after they were presented by Dana Point.

6

The indemnification owed to Dana Point is also independently established by th

7

terms of the Acquisition Agreement. Section 8.3 of the AA provides that Headlands "shal

8

assume the defense of, indemnify and save harmless the City ... from and against all actions

9

damages, claims losses or expense of every type and description" by reason of, or resulting fro

10

"the breach of any provision" of the AA "in connection with or arising out of the construction o

11

maintenance of any of the Facilities acquired from" Headlands.

12
g

32.

In fact, between 2009 through August 2015, Headlands (and its principal

33.

Both the Commission Case and the Surfrider case were directly "in connectio

13

with" and were "arising out of' the construction of the pedestrian gates and pathways connectin

~

14

the Strand Park to the beach below, all of which were "Facilities" as defined by the AA.

~ ';/ 2l :!:.J. ~

15

Furthermore, in Section 8.l(d) of the AA, Headlands represented and warranted that th

16

Facilities it constructed were not in violation of any "law, ordinance, rule, regulation or order o

17

any governmental authority."

18

warranted that "the Facilities to be acquired from" Headlands (which includes the gates an

19

paths in question) will be constructed in "full compliance" with any necessary approvals fro

20

"any public entity ... from which such approval must be obtained." As outlined above, both th

21

Commission and Surfrider ultimately prevailed in their legal challenge to the pedestrian gate

22

and trails at issue on the grounds that they were built in a manner inconsistent with the Coasta

23

Act, as well as the HDCP, LCPA, and the CDP. Therefore, by violating the warranties an

24

representations it made in Sections 8.1 (d) and 8.1 (h) of the AA, Headlands committed a breac

25

of the AA, triggering its indemnity obligations under Section 8.3.

z:
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26

34.

Also, in Section 8.1 (h), Headlands further represented an

In addition, both SIA Section 19.12 and AA Section 10.4 provide that in an

27

litigation between the parties, the prevailing party is entitled to recover all costs and expense

28

incurred, including actual attorneys' fees.
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35.

Defendant Headlands breached the SIA and AA by failing to pay for require

2

legal services as outlined by the indemnity agreement beginning in August 2015 and totalin

3

$553,754, with additional indemnified expenses to be incurred in the future.

4

5
6

36.

Plaintiff, City of Dana Point, has performed all obligations to Headlands excep

those obligations plaintiffs was prevented or excused from performing.
37.

Plaintiff, CITY OF DANA POINT, suffered damages legally (proximately

7

caused by DEFENDANT's breach of the agreement as follows, non-payment of the sums du

8

under the contract, attorney's fees and costs for maintenance of this action, as provided under th

9

contract.

10

SECOND CAUSE OF ACTION FOR BREACH OF ORAL CONTRACT

11

(On behalf of Plaintiff, CITY OF DANA POINT as Against Defendant, HEADLANDS

12

RESERVE, LLC, and DOES I through SO)

13

14
15

38.

Plaintiff, City of Dana Point, hereby incorporates by reference paragraphs 1- 37 a

though fully set forth herein.
39.

Several times during the course of the protracted litigation proceedings involvin

16

the Commission Case and the Surfrider Case, Headlands made representations to Dana Poin

17

representatives that it acknowledged the indemnity obligations owed to Dana Point and tha

18

Headlands intended to honor those obligations.

19
20
21

40.

Plaintiff, City of Dana Point, and Headlands entered into an oral contrac

regarding the indemnity obligations as it applied to the litigation surrounding the gate issue.
41.

Dana Point detrimentally relied on these promises to continue litigation. The lega

22

invoices stemming from these litigations were, in fact, paid from late 2009 (when the gates issu

23

was first pressed by the Commission) through August 2015. This payment history is not on!

24

proof that these verbal representations were, in fact, made, but also proof that Dana Point wa

25

reasonable to rely on those promises.

26

42.

Defendant Headlands breached this contract by failing to pay for required lega

27

services, beginning in August 2015 and totaling $553,754 (with additional amounts continuing t

28

be incurred).
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1
2
3

43.

Plaintiff, City of Dana Point, has performed all obligations to Headlands excep

those obligations the City of Dana Point was prevented or excused from performing.
44.

Plaintiff, City of Dana Point, suffered damages legally (proximately) caused b

4

Headlands breach of the agreement as follows, non-payment of the sums due under the contract

5

attorney's fees and costs for maintenance of this action, as provided under the contract.

6

THIRD CAUSE OF ACTION FOR FRAUD

7

(On behalf of Plaintiff, CITY OF DANA POINT as Against Defendant, SANFORD

8

EDWARD, and DOES 1 through 50)

9

IO
11

45.

Plaintiff, City of Dana Point, hereby incorporates by reference paragraphs 1-44 a

though fully set forth herein.
46.

Several times during the course of the protracted litigation proceedings involvin

12

the Commission Case and the Surfrider Case, Sanford Edward, the principal of Headlands, mad

13

representations to Dana Point representatives that he acknowledged the indemnity obligation

14

owed to Dana Point and that "he" as well as Headlands intended to honor those obligations.

15

These representations were made in his individual capacity, as well as in the capacity as

16

principal of Headlands.

17

4 7.

These representations were in fact false. The truth was that Edward directe

18

Headlands to not pay the City of Dana Point for legal bills incurred due to litigation that fel

19

within the terms of the indemnity agreement, nor did he pay such bills personally.

20
21
22
23
24
25

26

48.

When Edward made the representations, Edward knew they were false and mad

the promise without any intention of performance.
49.

Edward made the representations with the intent to defraud and induce Dan

Point to rely upon it and act.
50.

At the time Dana Point relied on those representations, Dana Point did not kno

the representations were false and believed they were true.
51.

Dana Point was unaware of Edward's intention not to perform the promise an

27

acted in justifiable reliance upon the truth of the representations and relied on these promises t

28

continue the litigation.

0PR1NTED0N
RECYCLED PAPER

13

COMPLAINT FOR DAMAGES

I

52.

Because of Dana Point's reliance upon Edward's conduct, Dana Point has bee

2

damaged, as follows: past due invoices of $553,754, plus the amounts that will be owed in th

3

future for costs, fees and expenses subject to indemnification, plus interest and costs of suit, an

4

attorney's fees.

PRAYER FOR RELIEF

5

6

WHEREFORE, Plaintiff, CITY OF DANA POINT, prays for judgment agams

7

Defendants, HEADLANDS RESERVE, LLC and SANFORD EDWARD, and DOES 1 throu

8

50, as follows:

9

1.

For general damages according to proof;

10

2.

For special damages according to proof;

11

3.

For pre-judgment and post-judgment interest as allowed by law;

12

4.

For costs of suit incurred herein;

13

5.

For costs for maintenance of this action, as provided under the contract;

14

6.

For attorney's fees as provided by contract; and

15

7.

For an order temporarily, preliminarily, and permanently enjoining Defendants

16

and each of them, from dissipating, borrowing against, using as collateral or for any othe

17

purpose, hypothecating, encumbering, withdrawing, transferring, spending, writing check

18

against, secreting, or disposing of proceeds from the sale, transfer, or exchange of any of th

19

Defendants' real property or personal property, up to the amount of $1,000,000, whether or no

20

the proceeds are located in a bank account, trust account, escrow account, or other account at an

21

bank, brokerage, or other financial institution.

22

///

23

///

24

///

25

26
27

28
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1

8.

For such other and further relief as this Court may deem just and proper.

2
3

In addition hereto, the Plaintiff hereby demands a Trial by Jury.

4
5

Dated: August

l'i', 2016

AITKEN+ AITKEN +COHN

6

7
8
9
IO

By:_!__ _~;;_,.:::;.._:µt.,LL~-'""""c::'._-i
DARRE
. AIT
, ESQ.
.,,~-·- A. AITKEN, ESQ.
Attorneys for Plaintiff, CITY OF DANA
POINT

11
12
13

14

15
16

17
18

19
20
21

22
23

24

25
26

27

28
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SUBDIVISION IMPROVEMENT AGREEMENT
TRACT NO. 16331
Between
THE CITY OF DANA POINT
a California municipal corporation
and
HEADLANDS RESERVE LLC, a Delaware limited liability company

539/022390-0031
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SUBDIVISION IMPROVEMENT AGREEMENT
TRACT MAP NO. 16331

I.

PARTIES AND DATE.

This Subdivision Improvement Agreement ("Agreement") is entered into as of this
/>T day of
Tu C€11l}P~<
, 2005 by and between the City of Dana Point, a California municipal
corporation ("City") and the following developer ("Developer"): Headlands Reserve, LLC, a Delaware
limited liability company, with its principal office located at 24849 Del Prado, Dana Point, CA 92629.
City and Developer are sometimes hereinafter individually referred to as "Party" and hereinafter
collectively referred to as the "Parties."

II.

RECITALS.

A.
SLibdivider owns property located within the City, a legal description of which is
attached hereto as Exhibit "A" (the "Property" or "Tract No. 16331 "). Subdivider submitted to the
City for approval Tentative Tract Map No. 16331 ('TIM No. 16331") for the Property. On January
19, 2005, the City's Planning Commission approved TIM No. 16331 with conditions. On February
23, 2005, the City's City Council rejected an appeal of the Planning Commission's action and upheld
the City's approval of TIM No. 16331 with conditions.
B.
Subd1vider has not completed all of the work or made all of the improvements required
by the conditions of approval of TTM No. 16331, the Subdivision Map Act (Government Code §§
66410 et seq.) ("Act"), that certain Development Agreement 01-01 ("Development Agreement")
recorded June 5, 2002 as Tnstrument No. 20020470167 of official records between City and Developer,
the City's Municipal Code, the Headlands Development and Conservation Plan or other ordinances,
resolutions, or policies of the City requiring construction of improvements in conjunction with the
subdivision of land (the "Development Regulations.,).
C.
Subdivider has delivered to City and City has approved plans and specifications and
related documents for certain "Works of Improvement" (as hereinafter defined) which are required to
be constructed and installed in order to accommodate the development of the Property. Plans and
specifications for certain Works of Improvement are in the process of being completed, but plans and
specifications will be delivered by Developer and all work shall comply with the City approved plans.
D.
Pursuant to the City's Municipal Code § 7.12.030, Government Code § 66462, and
other applicable regulations, City and Subdivider enter into this Agreement for the timely construction
and completion of the public and private improvements and the furnishing of the security therefor for
Tract No. 16331, acceptable to the City, the City Engineer, and the City Attorney.
E.
Subdivider's agreement to construct and install the Works of Improvement pursuant to
this Agreement and its offer of dedication of the public improvements and facilities, as shown on the

)
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Final Map for the Property, are a material consideration to City in approving the Final Map for the
Property and pennitting development of the Property to proceed.

III.

TERMS.

1.0
Effectiveness. This Agreement shall not be effective unless and until all four of the
following conditions are satisfied: (a) Developer provides City with security of the type and in the
amounts required by this Agreement; (b) Developer executes and City records this Agreement in the
Recorder's Office of the County of Orange; (c) the City Council of the City ("City Council") approves
the Final Map for Tract No. 16331; and (d) the Final Map for Tract No. 16331 is recorded in the
Recorder's Office of the County of Orange. If the above described conditions are not satisfied, this
Agreement shall automatically terminate without need of further action by either City or Developer,
and Developer may not thereafter record the final map for Tract No. 16331.
2.0
Works of Improvement. Developer shall construct or have constructed at its own cost,
expense, and liability all public and private improvements required by City as part of the approval of
Tract No. 16331, including, but not limited to, all grading, roads, paving, curbs and gutters, pathways,
storm drains, drainage facilities, traffic controls, landscaping, street lights, the funicular and all other
required facilities ("Works of Improvement"). Some of the Works of Improvement are as shown in
detail on the plans, profiles, and specifications which have been prepared by or on behalf of Developer
for Tract No. 16331. It is understood that some plans and specifications for certain Works of
Improvements to City have not yet been completed, but Developer will submit plans and specifications
to City and all work shall comply with City standards, local regulations, approved plans, and the
Development Regulations. The Works ofimprovement are more specifically described in Exhibit "B,"
which is attached hereto and incorporated herein by this reference. It is understood that a Community
Facilities District may be formed by the City and Developer that may complete one or more Works of
Improvement or reimburse Developer for the cost of such improvements and maintenance thereof.
Notwithstanding the potential formation of a Community Facilities District, Developer remains
responsible for the completion of the Works of Improvement. The Works of Improvement shall
include any transitions and/or other incidental work deemed necessary by the City to implement the
Works of Improvement. Developer further promises and agrees to provide, or contract for, all
equipment, tools, materials, labor, tests, design work, and engineering services necessary or required
by City to fully and adequately complete the Works of Improvement.
2.1
Prior Partial Construction of Works of Improvement. Where construction of any
Works of Improvement has been partially completed prior to this Agreement, Developer agrees to
complete such Works of Improvement or assure their completion in accordance with this Agreement.
2.2
Permits: Notices. Prior to commencing any work, Developer shall, at its sole
cost, expense, and liability, obtain all necessary permits and licenses and give all necessary and
incidental notices required for the lawful construction of the Works of Improvement and performance
of Developer's obligations under this Agreement. Developer shall conduct the work in full compliance
with the regulations, rules, and other requirements contained in any permit or license issued to
Developer.
2.3
Pre-approval of Plans and Specifications. Developer is prohibited from
commencing work on any Works of Improvement until all plans and specifications for such Works of
539/022390-0031
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Improvement have been submitted to and approved by the City Engineer, or his or her designee.
Approval by the City Engineer shall not relieve Developer from ensuring that all Works of
Improvement conform to all other requirements and standards set forth in this Agreement, and the
Development Regulations.
_2.4
Quality of Work; Compliance With Laws and Codes. The construction plans
and specifications for the Works of Improvement shall be prepared in accordance with all applicable
federal, state and local laws, ordinances, regulations, codes, standards, Development Regulations and
other requirements. The Developer must complete the Works of Improvement in accordance with the
approved plans.
2.5
Standard of Performance. Developer and its contractors, if any, shall perform
all work required to construct the Works of Improvement under this Agreement in a skillful and
workmanlike manner, and consistent with the standards generally recognized as being employed by
professionals in the same discipline in the State of California. Developer represents and maintains that
it or its contractors shall be skilled in the professional calling necessary to perform the work.
Developer warrants that all of its_ employees and contractors shall have sufficient skill and experience
to perform the work assigned to them, and that they shall have all licenses, permits, qualifications and
approvals of whatever nature that are legally required to perform the work, and that such licenses,
permits, qualifications and approvals shall be maintained throughout the term of this Agreement.
2.6
Alterations to Improvements. The Works of Improvement in Exhibit "B" are
understood to be only a general designation of the work and improvements to be done, and not a
binding description thereof. All work shall be done and improvements made and completed as shown
on approved plans and specifications, and any subsequent alterations thereto as required and approved
by the City. If during the course of construction and installation of the Works of Improvement, it is
determined that it is in the public's interest to implement minor design modifications or alterations in
the Works of Improvement, Developer shall modify plans and specifications to reflect the desired
change for review by the City Engineer. The City Engineer must approve any and all alterations to the
plans and specifications to the Works of Improvement. However, no notice is required to be given to
Developer's surety concerning alterations to the plans and specifications to the Works of Improvement.
3.0
Maintenance of Works ofimprovement and Landscaping. City shall have no obligation
to improve or maintain Works of Improvement that are privately owned or to be maintained by a
private party. As to Works of Improvement that become publicly owned and maintained, City shall
not be responsible or liable for the maintenance or care of the public Works of Improvement until City
approves and accepts them. If the Works of Improvement satisfy all applicable laws, requirements,
conditions of approvals, and plans and specifications, acceptance of public Works of Improvement by
the City shall not be unreasonably withheld. The Parties understand and agree that certain public
Works of Improvement, including but not limited to the funicular, the revetment and public path
thereon, and Lot Q will be maintained by Developer, a subsequently formed Community Facilities
District, or a subsequently formed homeowner's association. City shall exercise no control over the
public Works of Improvement until accepted. Any use by any person of the Works of Improvement,
or any portion thereof, shall be at the sole and exclusive risk of the Developer at all times prior to
City's acceptance of the public Works of Improvement. Developer shall maintain all the Works of
Improvement in a state of good repair (as determined by the City) until: 1) they are completed by
Developer and, if public Works of Improvement, approved and accepted by City, and 2) until the
539/022390-0031
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security for the performance of this Agreement is released. If the Works of Improvement comply with
the applicable requirements and the plans and specifications, such release of security by City shall not
be unreasonably withheld. Maintenance shall include, but shall not be limited to, repair of pavement,
curbs, gutters, sidewalks, signals, parkways; maintaining all landscaping in a vigorous and thriving
condition reasonably acceptable to City; removal of debris from stonn drains; and sweeping, repairing,
and maintaining in good and safe condition all streets and street improvements. It shall be Developer's
responsibility to initiate all maintenance work, but if it shall fail to do so, it shall promptly perform
such maintenance work when notified to do so by City as referenced in Section 9 of this Agreement. If
Developer fails to properly prosecute its maintenance obligation under this section, City may do all
work necessary for such maintenance and the cost thereof shall be the responsibility of Developer and
its surety under this Agreement. City shall not be responsible or liable for any damages or injury of
any nature in any way related to or caused by the Works of Improvement or their condition prior to
acceptance.
4.0
Construction Schedule. Unless extended pursuant to this Section 4.1 of this Agreement,
Developer shall fully and adequately complete or have completed the Works of Improvement within
thirty (30) months following approval of the final map for Tract No. 16331. However, the timing of
the Works of Improvement shall be consistent with the conditions of approval for TIM 16331 and
other approvals and permits applicable to the Property.
4.1
Extensions. City may, in its sole and absolute discretion, provide
Developer with additional time within which to complete the Works of Improvement. It is understood
that by providing the security required under Section 13.0 et seg. of this Agreement, Developer and its
surety consent in advance to any extension of time as may be given by City to Developer, and waives
any and all right to notice of such extension(s). Developer's acceptance of an extension of time granted
by City shall constitute a waiver by Developer and its surety of all defense of !aches, estoppel, statutes
of limitations, and other limitations of action in any action or proceeding filed by City following the
date on which the Works of Improvement were to have been completed hereunder. In addition, as
consideration for granting such extension to Developer, City reserves the right to review the provisions
of this Agreement, including, but not limited to, the construction standards, the cost estimates
established by City, and the sufficiency of the improvement security provided by Developer, and to
require adjustments to the security thereto when warranted according to City's reasonable discretion.
5.0
Grading. Developer agrees that any and all grading done or to be done in conjunction
with construction of the Works of Improvement or development of Tract No. 16331 shall conform to
all federal, state, and local laws, ordinances, regulations, Development Regulations, and other
requirements, including City's grading regulations. In order to prevent damage to the Works of
Improvement by improper drainage or other hazards, the grading shall be completed in accordance
with the time schedule for completion of the Works of Improvement established by this Agreement,
and prior to City's approval and acceptance of the publicly owned and maintained Works of
Improvement and release of the Security as sec forth in Section 13.0 et~- of this Agreement.
6.0
Utilities. Developer shall provide, or make arrangements for the appropriate public
utility to provide, utility services, including water, sewer, power, gas, and telephone service to serve
each parcel, lot, or unit of land within Tract No. 16331 in accordance with all applicable federal, state,
and local laws, rules, and regulations, including, but not limited to, the regulations, schedules and fees
of the utilities or agencies providing such services. Except for commercial or industrial properties,
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Developer shall also provide cable television facilities to serve each parcel, lot, or unit of land in
accordance with all applicable federal, state, and local laws, rules, and regulations, including, but not
limited to, the requirements of the cable company possessing a valid franchise with City to provide
such service within City's jurisdictional limits. All utilities shall be installed underground except
transition equipment that provides utility services to adjoining properties where disapproval of
adjoining property owner or utility provider prevents this, subject to the approval of the Director of
Public Works. Furthermore, Developer shall complete the following improvements, which developer
has bonded for completion with the South Coast Water District (SCWD):
a)
b)

sewn Offsite Sewer Improvements (SCWD Sewer Lift Station Plans 1-25)
sewn Public Water and Sewer Improvements (SCWD Sewer Improvement Plans
sewn Water Improvement Plans 1-8)

1-16,

c) SCWD Sewer Lift Station (SCWD Sewer Lift Station Plans 1-25)
7.0
Fees and Charges. Pursuant to the requirements of the Development Agreement,
Developer or its successors and assigns shall, at its sole cost, expense, and liability, pay all fees,
charges, and taxes arising out of construction of the Works of Improvement, including, but not limited
to, all plan check, design review, engineering, inspection, and other service fees, and any impact or
connection fees established by City ordinance, resolution, regulation, or policy, or as established by
City relative to Tract No. 16331.
8.0
City Inspection of Works of Improvement. Developer shall, at its sole cost, expense,
and liability, and at all times during construction of the Works of Improvement, maintain reasonable
and safe facilities and provide safe access for inspection by City of the Works of Improvement and
areas where construction of the Works of Improvement is occurring or will occur.
9.0

Default; Notice; Remedies.

9.1
Notice. If Developer neglects, refuses, or fails to fulfill or timely complete any
obligation, term, or condition of this Agreement, or if City determines there is a violation of any
federal, state, or local law, ordinance, regulation, code, standard, or other requirement, City may at any
time thereafter declare Developer to be in default or violation of this Agreement and make written
demand upon Developer or its surety, or both, to immediately remedy the default or violation
(''Notice"). Developer shall substantially commence the work required to remedy the default or
violation within ten (10) days of the Notice, unless an emergency condition exists as determined in the
sole discretion of the City as defined below. If the default or violation constitutes an immediate threat
to the public health, safety, or welfare, City may provide the Notice verbally, and Developer shall
substantially commence the required work within twenty-four (24) hours thereof. Immediately upon
City's issuance of the Notice, Developer and its surety shall be liable to City for all costs of
construction and installation of the Works of Improvement and all other administrative costs expenses
as provided for in Section 10.0 of this Agreement. However, immediately upon Developer's cure of
the default or violation outlined in the Notice, the liability of the Developer and surety to the City for
the default or violation shall immediately cease and be of no further effect and Developer shall not be
liable to City for any costs of construction and installation of the Works of Improvement or any other
administrative costs or expenses as provided for in Section 10.0 of this Agreement.
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9.2
Failure to Remedy; City Action. If the work required to remedy the noticed
default or violation is not diligently pursued to a completion acceptable to City within the time frame
contained in the Notice, City may complete all remaining work, arrange for the completion of all
remaining work, and/or conduct such remedial activity as in its sole and absolute discretion it believes
is required to remedy the default or violation. All such work or remedial activity shall be at the sole
and absolute cost, expense, and liability of Developer and its surety, without the necessity of giving
any further notice to Developer or surety. City's right to take such actions shall in no way be limited
by the fact that Developer or its surety may have constructed any, or none of the required or agreed
upon Public Improvements at the time of City's demand for performance. In the event City elects to
complete or arrange for completion of the remaining work and improvements, City may require all
work by Developer or its surety to cease in order to allow adequate coordination by City. Payment
shall be made to City with thirty (30) days of billing by City.
9.3
Other Remedies. No action by City pursuant to Section 9.0 ~ seq. of this
Agreement shall prohibit City from exercising any other right or pursuing any other legal or equitable
remedy available under this Agreement or any federal, state, or local law. City may exercise it rights
and remedies independently or cumulatively, and City may pursue inconsistent remedies. City may
institute an action for damages, injunctive relief, or specific performance.
10.0 Administrative Costs. If Developer fails to construct and install all or any part of the
Works of Improvement within the time required by this Agreement, or if Developer fails to comply
with any other obligation contained herein, Developer and its surety shall be jointly and severally
liable to City for all administrative expenses, fees, and costs, including reasonable attorney's fees and
costs, incurred in obtaining compliance with this Agreement or in processing any legal action or for
any other remedies permitted by law.
11.0 Acceptance of Public Works of Improvement; As-Built or Record Drawings. If the
public Works of Improvement are properly completed by Developer and approved by the City
Engineer, and if they comply with all applicable federal, state and local laws, ordinances, regulations,
codes, standards, Development Regulations, and other requirements, the City shall be authorized to
accept the public Works of Improvement. The City may, in its sole and absolute discretion, accept
fully completed portions of the public Works of Improvement prior to such time as all of the public
Works of Improvement are complete, which shall not release or modify Developer's obligation to
complete the remainder of the public Works of Improvement within the time required by this
Agreement. Issuance by City of occupancy permits for any buildings or structures located on the
Property shall not be construed in any manner to constitute City's acceptance or approval of any public
Works of Improvement. Notwithstanding the foregoing, City may not accept any public Works of
Improvement unless and until Developer provides one (1) set of "as-built" or record drawings or plans
to the City Engineer for all such public Works of Improvement. The drawings shall be certified and
shall reflect the condition of the public Works of Improvement as constructed, with all changes
incorporated therein.
12.0 Warranty and Guarantee. Developer hereby warrants and guarantees all Works of
Improvement against any defective work or labor done, or defective materials furnished in the
performance of this Agreement, including the maintenance of all landscaping within the Property in a
vigorous and thriving condition reasonably acceptable to City, for a period of one (1) year following
completion of the work and acceptance by City ("Warranty"). During the Warranty, Developer shall
SS9/022390-0031
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repair, replace, or reconstruct any defective or otherwise unsatisfactory portion of the Works of
Improvement, in accordance with the current ordinances, resolutions, regulations, codes, standards,
Development Regulations, or other requirements of City, and to the approval of the City Engineer. All
repairs, replacements, or reconstruction during the Warranty shall be at the sole cost, expense, and
liability of Developer and its surety. As to any Works of Improvement which have been repaired,
replaced, or reconstructed during the Warranty, Developer and its surety hereby agree to use their best
efforts to provide to City any extension of the Warranty Developer is able to obtain from its
contractors and/or suppliers following acceptance of the repaired, replaced, or reconstructed Works of
Improvement. Nothing herein shall relieve Developer from any other liability it may have under
federal, state, or local law to repair, replace, or reconstruct any Works of Improvement following
expiration of the Warranty or any extension thereof. Developer's warranty obligation under this
section shall survive the expiration or termination of this Agreement.
13.0 Security; Surety Bonds. Prior to execution of this Agreement, Developer shall provide
City with surety bonds in the amounts and under the terms set forth below ("Security"). The amount of
the Security shall be based on the Developer's engineer's estimate of the actual cost to construct the
Works of Improvement, as approved by the City Engineer ("Estimated Costs"). If City determines, in
its sole and absolute discretion, that the Estimated Costs have changed, Developer shall adjust the
Security in the amount requested by City. Developer's compliance with this provision (Section 13.0 et
~.) shall in no way limit or modify Developer's indemnification obligation provided in Section 16.0
of this Agreement. It is understood that if and when a Community Facilities District ("CFD") is
formed for the Headlands project and the CFD is subsequently adequately funded, the City may, in its
sole discretion, release the Security herein for the Works of Improvement financed by the CFD and the
CFD shall be responsible for providing Security and the obligations contained in this Section 13 et
seq ..
13.l Performance Bond. To guarantee the faithful performance of the Works of
Improvement and all the provisions of this Agreement, to protect City if Developer is in default as set
forth in Section 9.0 et seq. of this Agreement, and to secure Developer's one-year guarantee and
warranty of the Works of Improvement, including the maintenance of all landscaping in a vigorous and
thriving condition, Developer shall provide City a faithful performance bond in an amount not less
than one hundred percent (100%) of the Estimated Costs. As to the performance bond for all public
parks and public open space improvements and amenities, including the Nature Interpretive Center and
public parking, the bond amount shall not be less than (120%) of the Estimated Cost. The City may, in
its sole and absolute discretion and upon recommendation of the City Engineer, partially release a
portion or portions of the security provided under this section as the public Works of Improvement are
accepted by City or the private Works of Improvement are completed, provided that Developer is not
in default on any provision of this Agreement or condition of approval for Tract No. 16331, and the
total remaining security is not less than twenty-five percent (25%) of the Estimated Costs. If legally
applicable, the requirements of AB 1460 (Chapter 411, Statutes of2005), amending Government Code
§ 66499.7, shall apply and govern.
13 .2 Labor & Material Bond. To secure payment to the contractors, subcontractors,
laborers, material men, and other persons furnishing labor, materials, or equipment for performance of
the Public Improvements and this Agreement, Developer shall provide City a labor and materials bond
in an amount not less than one hundred percent (100%) of the Estimated Costs. The security provided
under this section may be released by written authorization of the City Engineer after passage of time
539/022390-0031
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within which claims of lien are required to be recorded pursuant to Article 3 (commencing with
Section 3114) of Chapter 2 of Title 15 of Part 4 of Division 3 of the Ci vi! Code and after City accepts
the final public Works of Improvement and approves the private Works of Improvement. The amount
of such security shall be reduced by the total of all stop notice or mechanic's lien claims of which City
is aware, plus an amount equal to twenty percent (20%) of such claims for reimbursement of City's
anticipated administrative and legal expenses arising out of such claims. The City may, in its sole and
absolute discretion and upon recommendation of the City Engineer, partially release a portion or
portions of the security provided under this section as the public Works of Improvement are accepted
by City or the private Works of Improvement are completed, provided that Developer is not in default
on any provision of this Agreement or condition of approval for Tract No. 16331, and the total
If legally
remaining security is not less than twenty-five percent (25%) of- the Estimated Costs.
applicable, the requirements of AB 1460 (Chapter 411, Statutes of 2005), amending Government Code
§ 66499.7, shall apply and govern.
13.3 Grading Bond. To guarantee the faithful performance of the Grading
Improvements and to protect City if Developer is in default as set forth in Section 9.0 et seq. of this
Agreement, Developer shall provide City a grading bond in an amount not less than one hundred
percent (100%) of the Estimated Costs of all on-site improvements (excluding structures) and grading
costs associated with the City's fee schedule. All security provided under this section shall be released
upon obtaining a grading certification from the City Engineer, provided that Developer is not in default
on any provision of this Agreement or condition of approval for Tract No. 16331. The City may, in its
sole and absolute discretion and upon recommendation of the City Engineer, partially release a portion
or portions of the security provided under this section as the public Works of Improvement are
accepted by City or the private Works of Improvement are completed, provided that Developer is not
in default on any provision of this Agreement or condition of approval for Tract No. 16331, and the
total remaining security is not less than twenty-five percent (25%) of the Estimated Costs. All security
provided under this section shall be released at the end of the Warranty period, or any extension
thereof as provided in Section 12.0 of this Agreement, provided that Developer is not in default on any
provision of this Agreement or condition of approval for Tract No. 16331. If legally applicable, the
requirements of AB 1460 (Chapter 411, Statutes of 2005), amending Government Code § 66499.7,
shall apply and govern.
13.4 Additional Requirements. The surety for any surety bonds provided as Security
shall have a current A.M. Best's rating of no less than A: VIII, shall be licensed to do business in
California, and shall be satisfactory to City. As part of the obligation secured by the Security and in
addition to the face amount of the Security, the Developer or its surety shall secure the costs and
reasonable expenses and fees, including reasonable attorney's fees and costs, incurred by City in
enforcing the obligations of this Agreement. The Developer and its surety stipulate and agree that no
change, extension of time, alteration, or addition to the terms of this Agreement, the Works of
Improvement, or the plans and specifications for the Works of Improvement shall in any way affect its
obligation on the Security.
13.5 Evidence and Incorporation of Security. Evidence of the Security shall be
provided on the forms deemed acceptable by the City Engineer and the City Attorney.
14.0 Monument Security. If Developer's field survey for Tract No. 16331 necessitates setting
monuments under Sections 66428 and 66495 of the Map Act ("Subdivision Monuments"), then prior
__ j

I
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to City's execution of this Agreement, to guarantee payment to the engineer or surveyor for the setting
of all subdivision boundaries, lot comers, and street centerline monuments for Tract No. 16331 in
compliance with the applicable provisions of City's Municipal and/or Development Code, Developer
shall provide City a Monumentation Bond in an amount not less than one hundred percent (100%) of
the costs of setting the Subdivision Monuments as determined by the City Engineer. Said
Monumentation Bond may be released by written authorization of the City Engineer after all required
Subdivision Monuments are accepted by the City Engineer, City has received written acknowledgment
of payment in full from the engineer or surveyor who set the Subdivision Monuments, and provided
Developer is not in default of any provision of this Agreement or condition of approval for Tract No.
16331. If legally applicable, the requirements of AB 1460 (Chapter 411, Statutes of 2005), amending
Government Code§ 66499.7, shall apply.
15.0 Indemnification. Subject to the provisions of the Development Agreement, Developer
shall defend, indemnify, and hold harmless City, its elected officials, officers, employees, and agents
from any and all actual or alleged claims, demands, causes of action, liability, loss, damage, or injury,
to property or persons, including wrongful death, whether imposed by a court of law or by
administrative action of any federal, state, or local governmental body or agency, arising out of or
incident to any acts, omissions, negligence, or willful misconduct of Developer, its personnel,
employees, agents, or contractors in connection with or arising out of construction or maintenance of
the Works of Improvement, or performance of this Agreement. This indemnification includes, without
limitation, the payment of all penalties, fines, judgments, awards, decrees, attorneys fees, and related
costs or expenses, and the reimbursement of City, its elected officials, officers, employees, and/or
agents for all legal expenses and costs incurred by each of them. This indemnification excludes only
such portion of any claim, demand, cause of action, liability, loss, damage, penalty, fine, or injury, to
property or persons, including wrongful death, which is caused by the negligence or willful misconduct
of City, its elected officials, officers, employees, and/or agents. Developer's obligation to indemnify
shall survive the expiration or termination of this Agreement, and shall not be restricted to insurance
proceeds, if any, received by City, it's elected officials, officers, employees or agents.
16.0

Insurance.

16.l Types; Amounts. Developer shall procure and maintain, and shall require its
contractors to procure and maintain, during construction of any Public Improvement pursuant to this
Agreement, insurance of the types and in the amounts described below ("Required Insurance"). If any
of the Required Insurance contains a general aggregate limit, such insurance shall apply separately to
this Agreement or be no less than two times the specified occurrence limit. The City retains the right
to require additional insurance, or an increased of insurance, at its sole and absolute discretion as
reasonably necessary.
16.1.1 General Liability. Developer and its contractors shall procure and
maintain occurrence version general liability insurance, or equivalent form, with a combined single
limit of not less than $15,000,000 per occurrence for bodily injury, personal injury, and property
damage.
16.1.2 Business Automobile Liability. Developer and its contractors shall
procure and maintain business automobile liability insurance, or equivalent form, with a combined
single limit of not less than $1,000,000 per occurrence. Such insurance shall include coverage for the
/
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ownership, operation, maintenance, use, loading, or unloading of any vehicle owned, leased, hired, or
borrowed by the insured or for which the insured is responsible.
16.1.3 Workers Compensation. Developer and its contractors shall procure and
maintain workers' compensation insurance with limits as required by the Labor Code of the State of
California and employers' liability insurance with limits of not less than $1,000,000 per occurrence, at
all times during which insured retains employees.
16.2 Deductibles. The deductible for the current insurance provided to the City is
acceptable. However, if there is any change to the insurance, any deductibles or self-insured retentions
must be declared to and approved by City. Furthermore, at the option of City, either: (a) the insurer
shall reduce or eliminate such deductibles or self-insured retentions as respects City, its elected
officials, officers, employees, agents, and volunteers; or (b) Developer and its contractors shall provide
a financial guarantee satisfactory to City guaranteeing payment of losses and related investigation
costs, claims, and administrative and defense expenses.
16.3 Additional Insured; Separation of Insureds. The Required Insurance shall name
City, its elected officials, officers, employees, agents, and volunteers as additional insureds with
respect to work performed by or on behalf of Developer or its contractors, including materials, parts, or
equipment furnished in connection therewith. The Required Insurance shall contain standard
separation of insureds provisions, and shall contain no special limitations on the scope of its protection
to City, its elected officials, officers, employees, agents, and volunteers.
16.4 Primary Insurance; Waiver of Subrogation. The Required Insurance shall be
primary with respect to any insurance or self-insurance programs covering City, its elected officials,
officers, employees, agents, and volunteers. All policies for the Required Insurance shall provide that
the insurance company waives all right of recovery by way of subrogation against City in connection
with any damage or harm covered by such policy.
16.5 Certificates: Verification. Developer and its contractors shall furnish City with
original certificates of insurance and endorsements effecting coverage for the Required Insurance. The
certificates and endorsements for each insurance policy shall be signed by a person authorized by that
insurer to bind coverage on its behalf. All certificates and endorsements must be received and
approved by City before work pursuant to this Agreement can begin. City reserves the right to require
complete, certified copies of all required insurance policies, at any time.
16.6 Term: Cancellation Notice. Developer and its contractors shall maintain the
Required Insurance for the term of this Agreement and shall replace any certificate, policy, or endorsement which will expire prior to that date. All policies shall be endorsed to provide that the Required
Insurance shall not be suspended, voided, reduced, canceled, or allowed to expire except on 30 days
prior written notice to City.
16.7 Insurer Rating. Unless approved in writing by City, all Required Insurance shall
placed with insurers licensed to do business in the State of California and with a current A.M. Best
rating of at least A:VIII.
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17.0 Signs and Advertising. Developer understands and agrees to City's ordinances,
regulations, and requirements governing signs and advertising structures. Developer hereby agrees
with and consents to the removal by City of all signs or other advertising structures erected, placed, or
situated in violation of any City ordinance, regulation, or other requirement. Removal shall be at the
expense of Developer and its surety. Developer and its surety shall indemnify and hold City free and
harmless from any claim or demand arising out of or incident to signs, advertising structures, or their
removal.
18.0 Relationship Between the Parties. The Parties hereby mutually agree that neither this
Agreement, any map related to Tract No. 16331, nor any other related entitlement, permit, or approval
issued by City for the Property shall operate to create the relationship of partnership, joint venture, or
agency between City and Developer. Developer's contractors and subcontractors are exclusively and
solely under the control and dominion of Developer. Nothing herein shall be deemed to make
Developer or its contractors an agent or contractor of City.
19.0

General Provisions.

19 .l Authority to Enter Agreement. Each Party warrants that the individuals who
have signed this Agreement have the legal power, right, and authority make this Agreement and bind
each respective Party.
19.2 Cooperation; Further Acts. The Parties shall fully cooperate with one another,
and shall take any additional acts or sign any additional documents as may be necessary, appropriate,
or convenient to attain the purposes of this Agreement.
19.3 Construction: R.::ferences; Captions. It being agreed the Parties or their agents
have participated in the preparation of this Agreement, the language of this Agreement shall be
construed simply, according to its fair meaning, and not strictly for or against any Party. Any term
referencing time, days, or period for performance shall be deemed calendar days and not work days.
All references to Developer include all personnel, employees, agents, and contractors of Developer,
except as otherwise specified in this Agreement. All references to City include its elected officials,
officers, employees, agents, and volunteers except as otherwise specified in this Agreement. The
captions of the various articles and paragraphs are for convenience and ease of reference only, and do
not define, limit, augment, or describe the scope, content, or intent of this Agreement.
19.4 Notices. All notices, demands, invoices, and written communications shall be in
writing and delivered to the following addresses or such other addresses as the Parties may designate
by written notice:

CITY:
CITY OF DANA POINT
33282 Golden Lantern
Dana Point, California 92629
DEVELOPER:
Headlands Reserve LLC
Attention: Kevin Darnall
,

__;)
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24849 Del Prado
Dana Point, CA 92629

Depending upon the method of transmittal, notice shall be deemed received as follows: by facsimile,
as of the date and time sent; by messenger, as of the date delivered; and by U.S. Mail first class
postage prepaid, as of72 hours after deposit in the U.S. Mail.
19.5 Amendment; Modification. No supplement, modification, or amendment of this
Agreement shall be binding unless executed in writing and signed by both Parties.
19.6 Waiver. A Party's failure to insist upon strict compliance with any provision of
this Agreement or to exercise any right or privilege provided herein, or a Party's waiver of any breach
of this Agreement, shall not relieve the other Party of any of its obligations under this Agreement,
whether of the same or similar type. The foregoing shall be true whether either Party's actions are
intentional or unintentional.
19.7 Assignment or Transfer of Agreement. Developer shall not assign, hypothecate,
or transfer, either directly or by operation of Jaw, this Agreement or any interest herein without prior
written consent of City, which consent shall not be unreasonably withheld. Any attempt to do so shall
be null and void, and any assignee, hypothecatee, or transferee shall acquire no right or interest by
reason of such attempted assignment, hypothecation, or transfer. Unless specifically stated to the
contrary in City's written consent, any assignment, hypothecation, or transfer shall not release or
discharge Developer from any duty or responsibility under this Agreement.
19.8 Binding Effect. Each and all of the covenants and conditions shall be binding
on and shall inure to the benefit of the Parties, and their successors, heirs, personal representatives, or
assigns. This section shall not be construed as an authorization for any Party to assign any right or
obligation.
19.9 No Third Party Beneficiaries. There are no intended third party beneficiaries of
any right or obligation assumed by the Parties.
19.10 Invalidity: Severability. If any portion of this Agreement is declared invalid,
illegal, or otherwise unenforceable by a court of competent jurisdiction, the remaining provisions shall
continue in full force and effect.
19 .11 Consent to Jurisdiction and Venue. This Agreement shall be construed in
accordance with and governed by the laws of the State of California. Any legal action or proceeding
brought to interpret or enforce this Agreement, or which in any way arises out of the Parties' activities
undertaken pursuant to this Agreement, shall be filed and prosecuted in the appropriate California State
Court in the County of Orange, California. Each Party waives the benefit of any provision of state or
federal Jaw providing for a change of venue to any other court or jurisdiction including, without
limitation, a change of venue based on the fact that a governmental entity is a party to the action or
proceeding, or that a federal right or question is involved or alleged to be involved in the action or
proceeding. Without limiting the generality of the foregoing waiver, Developer expressly waives any
right to have venue transferred pursuant to California Code of Civil Procedure Section 394.

)
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19.12 Attorneys' Fees and Costs. If any arbitration, lawsuit, or other legal action or
proceeding is brought by one Party against the other Party in connection with this Agreement or the
Property, the prevailing party, whether by final judgment or arbitration award, shall be entitled to and
recover from the other party all costs and expenses incurred by the prevailing party, including actual
attorneys' fees ("Costs"). Any judgment, order, or award entered in such legal action or proceeding
shall contain a specific provision providing for. the recovery of Costs, which shall include, without
limitation, attorneys' and experts' fees, costs and expenses incurred in the following: (a) post judgment
motions and appeals, (b) contempt proceedings, (c) garnishment, levy, and debtor and third party
examination, (d) discovery, and (e) bankruptcy litigation. This section shall survive the tennination or
expiration of this Agreement.
19.13 Counterparts. This Agreement may be executed in counterpart originals, which
taken together, shall constitute one and the same instrument.
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IN WITNESS WBEREOF, the Parties hereto have executed this Agreement as of the date first written
above.

CITY OF DANA POINT,
a municipal corporation

, 2005

ATTEST:

By:

~,,e.Mayor

7i?~~
/

•

0k'i{~zL
hring, City ~-0,
!erk

E'lizabe

APPROVED AS TO FORM:
RUTAN & TU~~~~~=

"Developer"
Headlands Reserve LLC, a Delaware limited
liability company
Date:

Date:

"'Q ~ q. ••.l, c. ,._

18

, 2005

By:

, 2005

By:

oration,

Sa

President

NOTE:
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DEVELOPER'S SIGNATURES SHALL BE DULY NOTARIZED, AND
APPROPRIATE ATTESTATIONS SHALL BE INCLUDED AS MAY BE
REQUIRED BY THE BYLAWS, ARTICLES OF INCORPORATION, OR
OTHER RULES OR REGULATIONS APPLICABLE TO DEVELOPER'S
BUSINESS ENTITY.
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CAPACITY CLAIMED BY SIGNER:

- lndi vidual(s)

ACKNOWLEDGMENT

- Corporate,_ _ _ _ _ __
Officer(s}_ _ _ _ _ __

- Parum(s)
- Attorney·io·Fact
-Trustee(s)

- Subscribing Witness

STATE OF CALIFORNIA

}

- Guanl.ian/Conserva1or

}
}

-Olli~-------SIGNER JS REPRESENTING:
NAME OF PERSON(S) OR ENTITY(IES)

On
Navu..,._ber lib
, 2005,
before me, LOrYaJri~ f"a.. f-h!.r~ o/"\
, the undersigned notary public, personally
appeared
Sa..ri&cL .;;dwa.rd
, - personally
known to me 0R fl'()V~d t8 me e11 the basis of satisfactory evidence to be the person(-s}-whose
name(31 is/are subscribed to the within instrument and acknowledged to me that he/shekhey
executed the same in his/herftheh authorized capacity(ies,}, and that by his/her/their signature(st
on the instrument the person(,sJ, or the entity upon behalf of
which the person{61 acted, executed the instrument.

I"""~:;---------,

LORRAINE PAITERSONm

COMM... 1589177 0
lffJTAAY PIJlll.JC.CAlJ/ -,

WITNESS my hand and official seal.

ORANGE OOUIIIY
My Te,m Exp. Juno 23, 2009

W

f

Signature of Notary
CAPACITY CLAIMED BY SIGNER:
- lndividual(sJ

-Corporate~-----Officer(s),_ _ _ _ _ __
- l'ar1llel(s)

STATE OF CALIFORNIA

- Attorney.in-Fact
-Trusu:e(s)
- Subscribing Witness
- Guardian/Conservator
- Other_ _ _ _ _ _ __

}
}

COUNTY OF _ _ _ _ _ __ }

SIGL'o"ER IS REPRESENTING:
NAME OF PERSON(S) OR rNTIT'f(IES)

On _ _ _ _ _ _ _ _ _ _ _ _ _ , 2005,
Before me,
, the undersigned notary public, personally
appeared
, - personally known to me OR
- proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same
in his/her/their authorized capacity(ies), and that by
his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted,
executed the instrument.

WITNESS my hand and official seal.

Signature of Notary
539/022390-0031
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EXHIBIT A
LEGAL DESCRIPTION OF PROPERTY
TRACT NO. 16331

That certain real property in the City of Dana Point, California, more particularly
described as follows:

8Z'5.,

Lots 1-125, inclusive, of Tract 16331, as shown on a Map filed in Book
Pages 'Z-'J..- .to~. inclusive of Miscellaneous Maps, in the Official Records of
the County Recorder of Orange County, California.

)
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EXHIBITB
LIST OF WORKS OF IMPROVEMENT
TRACT NO. 16331

Plan Reference
{Sheets\

Tune of lmorovement
Private Grading/Earthwork
Erosion & Sediment Control

Date A~~roved

Labor and
Materials

Performance

Bond Amount

Bond Amount

Grading (1-64)

6/14/05

Not Required

$3,766,400.00

Included in Grading (1 •

6/14/05

Not Required

$184,949.49

64)
Private Drainage, Storm
Drain and Erosion Control

Included in Grading (1 ·
64)

6/14/05

Not Required

$5,695,579.00

Golf Cart Tunnel

Included in Grading (1 •
64); Shown on Tract
Mao

6/14/05

Not Required

$308,000.00

Included in Grading (1 •

6/14/05

Not Required

$2,209,731.48

Not Required

$4,349,708.00

CMU Retaining Wall

64)
MSE Retaining Walls

MSE Walls (1·14)

6/14/05

Private Improvements

Private Improvements

Plan Check in
Process

$1,789,091.70

$1,789,091.70

Plan Check in
Process

$1,078,506.72

$1,078,506.72

(1-21)
Public Improvements
(Excluding BMPs)

Public Improvements

Public Improvements BMPs (See Note 1)

Included in Public and
Private Improvement
Plans (1·12, 1-21)

Plan Check in
Process

$881,100.00

$1,498,216.00

PCH Improvements (1 •

Plan Check in
Process

Included in Public
Improvements

Included in
Public
lmprovem ents

Plan Check in
Prooess

Included in Public
Improvements

Included in
Publlc
lmorovements

Public Improvements - PCH
Road Widening and Lane
Construction
PCH • Traffic Signal and
Striping

(1 •12)

5)

Signal & Striping (1-3)

------ -·
cove Road Storm Drain
Improvements

)
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Prooess

Cove Road (1-3)
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Included in Public
Improvements

Included in
Public
lmorovements

Tune of !morovement

Plan Reference
/Sheets!

Date Annroved

laborand
Materlals

Performance

Bond Amount

Bond Amount

Public Open Space and
Park Improvements
/lncludina Funicular)

Habitat Restoration
Plans, Conceptual
Landscaoe (1-6)

Approved April
2005

Not Required

$5,702,472.00

Monumentation

Final Tract Map (1-11)

Plan Check
Comolet&

Not Required

$145,000.00

Notes:
1. Performance bond for BMPs includes the comoleted work at the Harbor and was oosted 4/5/05 with the Citv.
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EXHIBIT2

ACQUISITION AGREE1\1ENT

by and between

CITY OF DANA POINT

and

HEADLANDS RESERVE LLC

Dated as of June 1, 2006

Relating to:
COMMUNITY FACILITIES DISTRICT NO. 2006-1
OF TIIE CITY OF DANA POINT

)

[46/022390-003.S

674863.01 a06.1J5I06

TIIlS ACQU1SITI0N AGREEMENT (the "Acquisition Agreement"), dated as of June 1,
2006, is by and between the CITY OF DANA POINT, a municipal corporation and a political
subdivision of the State of California (the "City"), for proposed Community Facilities District
No. 2006-1 of the City of Dana Point (the "District"), and HEADLANDS RESERVE LLC, a
Delaware limited liability company (the "Developer").

ARTICLE I
DEFINITIONS
Section 1.1. Definitions. The following terms shall have the meanings ascribed to
them in this Section l. l for purposes of this Acquisition Agreement. Unless otherwise indicated,
any other terms, capitalized or not, when used herein shall have the meanings ascribed to them in
the Fiscal Agent Agreement (as hereinafter defined).
"Acceptable Title" means title to !and or interest therein, in form acceptable to the
Director, free and clear of all liens, taxes, assessments, leases, easements and encumbrances,
whether or not recorded, but subject to any exceptions identified on the Final Map or otherwise
determined by the Director or as not materially interfering with the actual or intended use of the
land or interest therein. Notwithstanding the foregoing, an irrevocable offer of dedication or
reservation of easement may constitute land with an "Acceptable Title" if: (i) such offer or
reservation is necessary to satisfy a condition to a tentative or final parcel map, or coastal
development permit, (ii) such offer or reservation is in a form acceptable to the Director or the
applicable public agency, (iii) the Director has no reason to believe that such offer or reservation
will not be accepted by the applicable public agency, and (iv) the Developer commits in writing
not to allow any liens to be imposed on such property prior to its acceptance,
"Acceptance Date'' means the date the City Council (or other public entity which is to
own a Facility) takes final action to accept dedication of or transfer of title to a Facility.
"Acquisition Agreement" means this Acquisition Agreement, together with any
Supplement hereto.
"Act" means the Mello-Roos Community Facilities Act of 1982, Sections 53311 et seq.
of the California Government Code, as amended.
"Actual Cost" means the substantiated cost of a Facility or a Discrete Component, which
costs may include: (i) the costs incurred by the Developer for the construction of such Facility or
Discrete Component, (ii) the costs incurred by the Developer in preparing the Plans for such
Facility or Discrete Component and the related costs of environmental evaluations of the Facility
or Discrete Component, (iii) the fees paid to governmental agencies or utilities for, or other costs
incurred in obtaining permits, licenses or other governmental approvals for such Facility or
Discrete Component, (iv) professional costs incurred by the Developer or the City associated
with such Facility or Discrete Component, such as architectural, design, engineering, legal,
accounting, inspection, construction staking, materials testing and similar professional services;
(v) costs directly related to the construction and/or acquisition of a Facility or Discrete
Component, such as costs of payment, performance and/or maintenance bonds, and insurance

)
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costs (including costs of any title insurance required hereunder) and (vi) a project administration
fee equal to 6% of the design and construction costs of the Facility for construction management,
construction office overhead, project purchasing and project accounting services provided by the
Developer. Actual Costs shall not include any cost of carry or interest expense with respect to
any construction loan obtained by the Developer with respect to the Facilities.
"Affiliate" means any entity with respect to which fifty percent (50%) or more of the
ownership or voting power is held individually or collectively by any of the Developer and any
other entity owned, controlled or under common ownership or control by or with, as applicable,
the Developer, and includes all general partners of any entity which is a partnership. Control
shall mean ownership of fifty percent (50%) or more of the voting power of or ownership interest
in the respective entity.
"Bonds" means the bonds to be issued by the City for the District pursuant to the Act.
"CFD Proceeds" means the special truces levied on Developed Property prior to the
issuance of Bonds (net of up to $50,000 per year in Facilities Administrative Expenses), the
proceeds of Bonds deposited in the Improvement Fund, and investment earnings thereon.
"City" means the City of Dana Point, a municipal corporation and a political subdivision
of the State.
"City Facility" or "City Facilities" means each or all of those public improvements that
are to be owned, operated or maintained by the City as described in Exhibit A hereto.
"Conditions" means the mitigation measures and conditions of approval of the Tentative
Map or other land use entitlements imposed in connection with granting approval or such
Tentative Map or other land use entitlements for the development of the land within the District,
requirements of the Development Agreement, the requirements of the Subdivision Improvement
Agreement and the requirements of any other agreement relating to the development of the land
within the District.
"County" means the County of Orange, California.
"County JCFA" means a joint community facilities agreement to be entered into by and
among the City, Developer and County in accordance with Government Code Section 53316.2.
"Developed Property" shall have the meaning ascribed to such term in the Rate and
Method of Apportionment.
"Developer" means Headlands Reserve LLC, a Delaware limited liability company and
its successors and assigns to the extent permitted under Section 10.7 hereof.
"Development Agreement" means that certain "Headlands Development Agreement (DA
01-01)" by and between City and Developer executed May 21, 2002, as it may be amended.
"Director" means the Director of Public Works of the City, or his written designee acting
as such under this Acquisition Agreement.
-2-

"Discrete Component" means a portion or phase of a Facility that can be separately
identified, inspected and completed, and be the subject of a Payment Request hereunder, as
described in Exhibit B hereto, or as otherwise approved by the Director.
"District" means the Community Facilities District No. 20Q6-l of the City of Dana Point,
created by the City under the Act.
"Facilities Administrative Expenses" shall have the meaning ascribed to such term in the
Rate and Method of Apportionment.
"Facility" or "Facilities" means each or all of the City Facilities, County Facilities, Water
District Facilities, public utilities and any other facilities described in Exhibit A hereto which are
to be acquired or financed with the proceeds of the Bonds.
"Final Map" means Tract Map No. 16331 filed in Book 875, pages 22 to 32, inclusive, of
Miscellaneous Maps in the Official Records of the County Recorder of Orange County,
California on December 19, 2005, as Instrument No. 2005001011565, as it may be amended.
"Fiscal Agent" means the financial institution acting in its capacity as fiscal agent under
the Fiscal Agent Agreement, or any successor thereto acting as fiscal agent under the Fiscal
Agent Agreement.
"Fiscal Agent Agreement" means the agreement by that name between the City and the
Fiscal Agent, providing for, among other matters, the issuance of the Bonds and the
establishment of the Improvement Fund, as it may be amended from time to time.
"Improvement Fund" means the fund and any accounts therein established by the Fiscal
Agent Agreement from which disbursements shall be made to fund Facilities.
"Maintenance Facilities" means the Facilities or Discrete Components thereof described
in Exhibit A-1 hereto.
"Maintenance Special Taxes" means special taxes of the District authorized to finance the
City's operation, replacement, maintenance or repair of the Maintenance Facilities. The amount
of the Maintenance Special Taxes shall be as set forth in the RMA. The term "special taxes"
herein means special taxes of the District other than the Maintenance Special Taxes.
"Payment Request" means a document, substantially in the form of Exhibit C hereto or as
acceptable to the Director, to be used by the Developer in requesting payment of a Purchase
Price.
"Plans" means the plans, specifications, schedules and related construction contracts for
the Facilities and/or any Discrete Components thereof approved pursuant to the applicable
standards of the City or other entity that will own, operate or maintain the Facilities when
completed and acquired.
"Policy Guidelines" means the "City of Dana Point Statement of Goals and Policies for
the Use of the Mello-Roos Community Facilities Act of 1982" adopted April 26, 2006.
I
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"Progress Payment" means a monthly draw or progress payment for portions of work
completed to the satisfaction of Developer and Director. This can include payment for verified
construction or for validated 'soft costs' of design, inspection, management, etc. included within
the Actual Cost.
"Purchase Price" means the amount paid by the City for a Paci lity and/or any Discrete
Components thereof determined in accordance with Article V hereof, being an amount equal to
the Actual Cost of such Facility or Discrete Component, but subject to the limitations and
reductions provided for in Article V.
"Rate and Method of Apportionment" or "RMA" means the Rate and Method of
Apportionment of Special Tax for Community Facilities District No. 2006-1 of the City of Dana
Point.
"Subdivision Improvement Agreement" means that certain "Subdivision Improvement
Agreement - Tract No. 16331" between the City and Development dated December 1, 2005, as it
may be amended.
"Supplement" means a written document approved in accordance with this Acquisition
Agreement amending, supplementing or otherwise modifying this Acquisition Agreement and
any exhibit hereto, including any amendments to the description of Facilities in Exhibit A. The
addition to, or modification of Exhibit B with respect to Discrete Components and/or identifying
as Discrete Components the construction draws specified in a Construction Contract for a
Facility to be financed with the CFD Proceeds.
"Tentative Map" means Tentative Map No. 16331 approved by the City on January 19,
2005.
"Water District Facilities" means those Facilities to be owned, operated or maintained by
the South Coast Water District, as described in Exhibit A hereto.
"Water District JCFA" means a joint community facilities agreement to be entered into
by and among the City, Developer and South Coast Water District" in accordance with
Government Code Section 53316.2.

ARTICLE II
RECITALS
Section 2.1. The District. The City Council of the City has proposed to establish the
District under the Act for the financing of, among other things, the acquisition, construction and
installation of public facilities identified in the proceedings to form the District, which include
the Facilities listed in Exhibit A hereto, and the maintenance, operation, replacement and repair
of the Maintenance Facilities listed in Exhibit A-1 hereto.
Section 2.2, The Development. The Developer is developing all of the land within the
District, which comprises a portion of Tract 16331.
L46J022390-0034
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Section 2.3. The Facilities. The Facilities are within or in the vicinity of the District,
and the City and the Developer will benefit from a coordinated plan of design, engineering and
construction of the Facilities and the development of the land within the District. The Developer
acknowledges that the inclusion of Facilities in Exhibit A hereto in no way, in itself, obligates
the City to issue any Bonds to acquire the Facilities from the Developer or implies that the City
has in any way engaged the Developer to construct the Facilities. The facilities which are
eligible for acquisition by the City or other public entities from the Developer pursuant to the
County JCFA, Water District JCFA and this Acquisition Agreement are only the Facilities listed
in Exhibit A hereto, as such Exhibit may be amended and/or supplemented by any Supplement.
Section 2.4. The Financing. The Developer and the City wish to finance the
acquisition of the Facilities and the payment therefor from CFD Proceeds by entering into this
Acquisition Agreement for the acquisition of the Facilities and payment for Discrete
Components thereof as shown in Exhibit B hereto (as it may be amended and supplemented}.
Section 2.5. The Bonds. The City may proceed with the authorization and issuance of
the Bonds under the Act and the Fiscal Agent Agreement, the proceeds of which Bonds shall be
used, in part, to finance the acquisition of all or a portion of the Facilities. The execution by the
City of this Acquisition Agreement in no way obligates the City to issue any Bonds, except in
accordance with the Policy Guidelines, the Development Agreement and applicable law, or to
acquire any Facilities with proceeds of any Bonds issued, except the Facilities listed in Exhibit A
which are to be acquired subject to the terms and conditions set forth in this Agreement.

Section 2.6. No Advantage to City Construction. The City, by its approval of this
Acquisition Agreement, has determined that it will obtain no advantage from undertaking the
construction by the City directly of the Facilities, and that the provisions of this Acquisition
Agreement require that the Facilities be constructed by the Developer as if they had been
constructed under the direction and supervision of the City. The Developer hereby represents
that it has experience in the supervision of the construction of improvements of the character of
the Facilities.
Section 2.7.

Agreements. In consideration of the mutual promises and covenants set

forth herein, and for other valuable consideration, the receipt and sufficiency of which are hereby

acknowledged, the City and the Developer agree that the foregoing recitals, as applicable to
each, are true and correct and further make the agreements set forth herein.

ARTICLE III
FUNDING
Section 3.1. City Proceedings. The City and the District shall conduct all necessary
proceedings under the Act for the issuance, sale and delivery of the Bonds; provided, however,
that nothing herein shall be construed as requiring the City to issue the Bonds or any series
thereof except in accordance with the Policy Guidelines, the Development Agreement and
applicable law. Upon the written request of the Developer, the Developer and the City staff shall
meet regarding the amount, timing and other material aspects of each series of the Bonds, but the
legal proceedings and the series, principal amounts, rates, terms and conditions and timing of the
146/022390-0034
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sale of the Bonds shall be in all respects solely determined by the City Council of the City, acting
as the governing body of the District. The District further agrees the Bonds shall be sized based
upon the aggregate assigned special taxes authorized and expected to be levied on Developed
Property upon buildout of the District in accordance with the Rate and Method of Apportionment
less priority Facilities Administrative Expenses of $50,000 per year, equaling 110% of the
annual debt service on the Bonds. For purposes of determining the value-to-lien ratio, the value
of the taxable area within the District shall include the value of the Facilities to be financed with
the proceeds of the Bonds and not included in a self-financing and self-liquidating escrow fund
or account and the lien shall not include the portion of the Bonds included in a self-financing and
self-liquidating escrow fund or account, if any, established in connection with the issuance of the
Bonds.

Section 3.2. Purchase of Facilities and Special Taxes. The City, upon execution of
this Acquisition Agreement and the completion of proceedings to establish the District and for
the issuance and delivery of the Bonds, intends to acquire the Facilities with CFD Proceeds as
described herein. The City shall not be obligated to pay the Purchase Price of the Facilities or
any Discrete Components thereof except from CPD Proceeds. The City makes no warranty,
express or implied, that the CFD Proceeds will be sufficient for payment of the Purchase Price of
all of the Facilities. Notwithstanding the foregoing, if the City determines that the total tax
burden is considered to be significant, the City will consider strategies to (a) provide greater
disclosure to property owner's and/or (b) provide mechanisms to reduce the special tax burden in
the future and/or (c) reduce or mitigate perceived financial risks.
The total of (i) the base ad valorem property tax rare, (ii) the weighted average assigned
special taxes set forth in the Rate and Method of Apportionment (as distinguished from the
backup special tax rate), (iii) the weighted average Maintenance Special Tax rate and (iv) all
other special taxes or assessments of the City or other public agencies that appear on the real
property tax bill may not exceed 2% of the estimated assessed value of a parcel of Developed
Property upon completion of construction of a home on such parcel, as estimated at the time of
approval of the Rate and Method of Apportionment.

Section 3.3. Application of CFD Proceeds. The District shall not be obligated to pay
the Purchase Price of the Facilities except from CPD Proceeds. The City and District agree that
special taxes levied and collected from Developed Property prior to issuance of Bonds, if any,
and any prepayments of special taxes collecred prior to issuance of Bonds shall be available to
fund the Purchase Price of Facilities. The City and District make no warranty, express or
implied, that the CPD Proceeds will be sufficient for payment of the Purchase Price of all of the
Facilities. The proceeds of the Bonds shall be deposited, held, invested, reinvested and disbursed
as provided in the Fiscal Agent Agreement. The proceeds of the Bonds available after funding
(i) a reserve fund for the Bonds, (ii) costs of issuance of the Bonds, (iii) capitalized interest on
the Bonds for a period of twenty-four (24) months (or a lesser period determined by the City and
Developer), and (iv) Facilities Administrative Expenses for up to one (1) year will be set aside
under the Fiscal Agent Agreement in the Improvement Fund. The costs of issuance eligible to be
financed with the proceeds of the Bonds may include all costs authorized by Government Code
Section 53345.3. Moneys in the Improvement Fund shall be withdrawn therefrom in accordance
with the provisions of the Fiscal Agent Agreement and the applicable provisions hereof for
payment of all or a portion of the costs of construction and/or acquisition of the Facilities
IMi/022390-0034
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(including payment of the Purchase Price of Discrete Components thereof) all as herein
provided.
The Developer acknowledges that any lack of availability of CFD Proceeds to pay the
Purchase Price of Facilities or any Discrete Components thereof shall in no way diminish any
obligation of the Developer with respect to the construction of or contributions for public
facilities and mitigation measures required by the Conditions or any other governmental approval
to which the Developer or any land within the District is subject.

Section 3.4. Special Tax Rates. Special taxes may be levied at 100% of the assigned
special tax rate on each parcel of Developed Property in each fiscal year in which the special
taxes are levied and collected to pay debt service on the Bonds (including any Bonds issued to
refund such Bonds) for a period not-to-exceed forty (40) years.
Section 3.5. Disclosure of Special Tax. The Developer or its successors and assigns
shall prepare and provide to the buyers of portions of the Property the "Notice of Special Tax"
required by Government Code Section 53341.5 and the Policy Guidelines. Copies of the
executed "Notices of Special Tax" required by Government Code Section 53341.5 provided to
the purchasers of real property within the District shall be provided to the Director of
Administrative Services. The Director of Administrative Services receipt of such "Notices of
Special Tax" shall not be construed as City or District approval of the form of Notice or in any
way make the City or District liable for deficiencies in such Notice.

ARTICLE IV
CONSTRUCTION OF FACILITIES
Section 4.1. Plans. To the extent that it has not already done so, the Developer shall
cause Plans to be prepared for the Facilities. The Developer shall obtain the City's written
approval of the Plans for City Facilities in accordance with the Conditions and applicable
ordinances and regulations of the City. Copies of all Plans for City Facilities shall be provided
by the Developer to the Director upon request therefor, and, in any event, a written assignment of
the Plans for any City Facility shall be provided to the City prior to its acceptance of the Facility
and as-built drawings shall be provided to the City within 60 days of such acceptance.
Section 4.2. Duty of Developer to Construct. All Facilities to be acquired with the
CPD Proceeds shall be constructed at the direction of the Developer in accordance with the
approved Plans following the solicitation of competitive bids for installation as provided in
Section 4.3 hereof, unless specifically provided for otherwise herein or waived in writing by the
Director. The Developer shall employ at all times adequate staff or consultants with the requisite
experience necessary to bid, administer and coordinate all work related to the design,
engineering, acquisition, construction, inspection and installation of the Facilities to be acquired
from the Developer hereunder.
The Developer shall be obligated: (i) to cause the construction and cause conveyance to
the City of all City Facilities and Discrete Components thereof listed in Exhibit B hereto. and (ii)
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to use its own funds to pay all costs thereof in excess of the Purchase Prices thereof to be paid
hereunder, if any.
The Developer shall not be relieved of its obligation to cause the construction of each
Facility and Discrete Component thereof listed in Exhibit B hereto and convey each such Facility
to the City or other applicable public entity in accordance with the terms, hereof, even if, (i)
because of the limitations imposed by Section 5.6 hereof, the Purchase Price for such Discrete
Component or Facility is less than the Actual Cost, or cost to the Developer, of such Discrete
Component or Facility, or (ii) there are no CFD Proceeds or insufficient CFD Proceeds to pay
the Purchase Prices thereof, and, in any event, this Acquisition Agreement shall not affect any
obligation of any owner of land in the District under the Conditions or any other governmental
approval to which any land within the District is subject, with respect to the public improvements
required in connection with the development of the land within the District. Such obligation of
the Developer to construct and convey such Facilities, and pay the costs thereof in excess of
available CFD Proceeds, shall be an obligation of the Developer as a party to this Acquisition
Agreement.

Section 4.3. Relationship to Public Works. This Acquisition Agreement is for the
acquisition by the City or other applicable agency of the Facilities and payment for Discrete
Components or portions thereof listed in Exhibit B hereto with CFD Proceeds and is not intended
to be a public works contract. The City and the Developer agree that this Acquisition Agreement
is necessary to assure the timely and satisfactory completion of the Facilities.
The Developer shall competitively bid and cause all contracts for construction of the
Facilities that are to be acquired with CFD Proceeds to be awarded pursuant to the process set
forth below or as otherwise required by the County JCFA or SCWD JCFA, as applicable. The
Developer shall establish a list of written criteria acceptable to the Director (including
experience, ability to perform on schedule and financial ability) to determine qualified
contractors for any construction contract. As of the date of this Agreement, the Director and
Developer may have identified qualified contractors for some of the Facilities or Discrete
Components of some Facilities. Formal bids need be requested from only those entities on the
list of qualified contractors determined by such criteria; and if no such list is established for any
specific Facility, Discrete Component or portion thereof, the Developer shall endeavor to obtain
at least three bids for such Facility or Discrete Component or portion thereof. Developer shall
hold harmless and indemnify City against any claims made by a contractor excluded from a
qualified bid list and arising from or related to the Developer's use of such qualified list.
Bids for each Facility or Discrete Component shall be submitted in sealed envelopes to
the Developer prior to the time and date prescribed for bid opening, which date shall be not less
than ten (10) working days from the request for bids. The Director or his designee may be
present at all bid openings. The Developer shall provide the Director a tabulation of bid results.
Each bid shall be awarded to the lowest responsible and responsive bidder, as determined by the
Developer. The contractor to whom a construction contract is awarded shall be licensed by the
State to perform the contract work, shall not be listed on the California Division of Labor
Standards Enforcement Debarment List and shall be required to pay not less than the prevailing
rates of wages pursuant to Labor Code Sections 1770, 1773 and 1773.1. A current copy of

/
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applicable wage rates shall be on file in the Office of the City Engineer, as required by Labor
Code Section 1773.2.
From time to time at the request of the Director, the Developer shall meet and confer with
City staff, consultants and contractors regarding matters arising hereunder with respect to the
Facilities, Discrete Components and the progress in constructing and acquiring the same, and as
to any other matter related to the Facilities or this Acquisition Agreement. The Developer shall
hold regularly scheduled coordination and scheduling meetings with the Director and contractors
relating to the Facilities, in the ordinary course of performance of an individual contract. The
Director or the Director's designated representative shall have the right to be present at such
meetings, and to meet and confer with individual contractors if deemed advisable by the Director
to resolve disputes and/or ensure the proper completion of the Facilities.
As of the date of this Agreement some of the Facilities or Discrete Components thereof,
as specifically identified in Exhibit B, have been completed and are eligible for acquisition with
CFD Proceeds notwithstanding strict compliance with the provisions of this Section 4.3. In
addition, any additional Facilities or Discrete Components thereof that are determined to be
complete, even if not formally accepted by the City or other applicable entity, prior to adoption
of the resolution of formation for the District, shall be eligible for acquisition with CFD Proceeds
notwithstanding strict compliance with the provisions of this Section 4.3.
Notwithstanding the foregoing, the Developer also shall comply with the requirements of
the County JCFA and the Water District JCFA with respect to the construction of the Facilities to
be acquired by those entities after the formation of the District

Section 4.4.

Independent Contractor. In performing this Acquisition Agreement, the

Developer is an independent contractor and not the agent or employee of the City. The City shall
not be responsible for making any payments to any contractor, subcontractor, agent, consultant,
employee or supplier of the Developer.

Section 4.5.

Performance and Payment Bonds. The Developer agrees to comply

with all applicable performance and mechanics and materialmen bonding requirements of the
City (and other applicable public entities and/or public utilities) with respect to the construction
of the Facilities, as requested by the City. The City has determined that with respect to the City
Facilities, the bonds previously provided by the Developer to City in connection with approval of
the Final Map and pursuant to the Subdivision Improvement Agreement satisfy the requirements
of this Section 4.5.

Section 4.6.

Contracts and Change Orders. The Developer shall be responsible for

causing all contracts and any supplemental agreements (commonly referred to as "change
orders") required for the construction of the City Facilities, as amended from time to time, to be
entered into and copies of all such contracts and supplemental agreements shall be provided to
the Director. Prior approval of supplemental agreements by the Director shall only be required
for such change orders which in any way materially alter the quality or character of the subject
City Facilities, or which involve an amount equal to or exceeding ten percent (10%) of the
amount of the bid for the construction of the City Facility. The City expects that such
supplemental agreements needing prior approval by the Director will be approved or denied (any
L46!0"..2J90-00]4
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such denial to be in writing, stating the reasons for denial and the actions, if any, that can be
taken to obtain later approval) within five (5) business days of receipt by the Director thereof and
approval shall not be unreasonably withheld or delayed.
Section 4.7. Time for Completion. The Developer agrees that this Acquisition
Agreement is for the benefit of the City and the Developer and, therefore, the Developer
represents that it expects to complete the Facilities and to have requested payment for the
Facilities under this Acquisition Agreement within eighteen (18) calendar months from the date
of the closing of the Bonds. Any failure to complete the Facilities within said time period shall
not, however, in itself, constitute a breach by the Developer of the tenns of this Acquisition
Agreement. The parties hereto acknowledge that the Development Agreement requires
"substantial completion" of the "Public Facilities" (described in Exhibit H thereto) and "Public
Park and Open Space Facilities" (described in Exhibit F thereto) (as those terms are defined
therein) prior to the City's issuance of certificates of occupancy for residential properties within
the District.
The Developer agrees to use its good faith efforts to complete all Facilities within
eighteen (18) calendar months from the date of issuance of the Bonds.
ARTICLEV
ACQUISITION AND PAYMENT

Section 5.1. Public Entity Oversight And Inspection. No payment hereunder shall
be made by the City to the Developer for a Facility or Discrete Component thereof until the
Facility or Discrete Component thereof has been inspected and found to be completed in
accordance with the approved Plans and any change orders by the City or other applicable public
entity or utility. The City shall make or cause to be made periodic site oversight inspections of
the City Facilities to be acquired hereunder on a timely basis; provided that in no event shall the
City incur any liability for any delay in the inspection of any City Facilities or Discrete
Components. For Facilities to be acquired by other public entities or utilities, the Developer
shall be responsible for obtaining such inspections and providing written evidence thereof to the
Director. Pursuant to the requirements of the Development Agreement, the Developer agrees to
pay all inspection, acceptance, permit and other similar fees of the City applicable to
construction of the Facilities or otherwise authorize payment to be made from CFD Proceeds.
This oversight does not relieve the Developer of its duty to inspect Facilities in accordance with
local, state and federal standards.
Section 5.2. Agreement to Sell and Acquire Facilities. The Developer hereby agrees
to sell the Facilities listed in Exhibit B hereto to the City (or other applicable public agency that
will own a Facility), and the City hereby agrees to use CFD Proceeds to pay the Purchase Prices
thereof to the Developer, subject to the terms and conditions hereof. The City shall not be
obligated to pay the Purchase Price with respect to any Facility or Discrete Component until the
Facility or Discrete Component is completed and the Acceptance Date for such Facility has
occurred; provided that the City has agreed hereunder to make Progress Payments to the
Developer for certain Discrete Components of Facilities or portions thereof expressly shown in
Exhibit B hereto (provided funds from CFD Proceeds are available for such purposes pursuant to
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the Fiscal Agent Agreement, and any other applicable documents and/or agreements relating to
the use of the CPD Proceeds), as it may be supplemented by any Supplement. The Developer
acknowledges that the City (or other applicable public agency that will own a Facility) shall not
accept a Facility of which a Discrete Component is a part until the entire Facility has been
completed. The City acknowledges that the Discrete Components do not have to be finally
accepted by the City (or other applicable public agency that will own a Facility) as a condition
precedent to the Progress Payment of the Purchase Price therefor. It is acknowledged that
Developer may issue contracts for Facilities, Discrete Components or portions thereof for which
Progress Payments may be made by City. CPD Proceeds may be disbursed from the
Improvement Fund to pay such Progress Payments, or reimburse the Company for its prior
payment of a Progress Payment, as installment payments towards the Purchase Price of the
Facility in accordance with Section 5.3 below. Notwithstanding any provision hereof to the
contrary, the City shall not be obligated to pay the Purchase Price for any Facility or Progress
Payments for any Discrete Component except from CPD Proceeds and no Progress Payments
shall be made if CPD Proceeds are not available for such purpose.

Section 5.3. Payment Requests. In order to receive the final Purchase Price, including
retention, for a completed contract for a Facility or Discrete Component or portion thereof,
inspection thereof under Section 5.1 shall have been made and the Developer shall deliver to the
Director: (i) a Payment Request in the form of Exhibit C hereto for such Facility or Discrete
Component or alternate form acceptable to the Director, together with all attachments and
exhibits required by Exhibit C or alternate form acceptable to the Director, and this Section 5.3
to be included therewith (including, but not limited to Attachments 1 and 2 to Exhibit C), and (ii)
if payment is requested for a completed Facility, (a) if the property on which the Facility is
located is not owned by the City (or other applicable public agency that will own the Facility) at
the time of the request, a copy of the recorded documents conveying to the City (or other
applicable public agency that will own the Facility) Acceptable Title to the real property on, in or
over which such Facility is located, as described in Section 6.1 hereof, (b) a copy of the recorded
notice of completion of such Facility (if applicable), (c) to the extent paid for with the proceeds
of the Bonds, an assignment to the District of any reimbursements that may be payable with
respect to the Facility, such as public or private utility reimbursements, and (d) an assignment of
warranties and guaranties for such Facility, as described in Section 6.5 hereof, in a form
acceptable to the City.
Section 5.4. Processing Payment Requests. Upon receipt of a Payment Request (and
all accompanying documentation), the Director shall conduct a review in. order to confirm that
such request is complete, that such Discrete Component or Facility identified therein was
constructed in accordance with the Plans therefor, and to verify and approve the Actual Cost of
such Discrete Component or Facility specified in such Payment Request does not exceed the
Facility Purchase Price. The Director shall also conduct such review as is required in his
discretion to confirm the matters certified in the Payment Request. The Developer agrees to
cooperate with the Director in conducting each such review and to provide the Director with
such additional information and documentation as is reasonably necessary for the Director to
conclude each such review. For any Facilities or Discrete Components to be acquired by another
public entity or utility, the Developer shall provide evidence acceptable to the Director that such
Facilities or Discrete Components are acceptable to such entity or utility. All Payment Requests
for Progress Payments shall identify the Facility and Discrete Component to which they apply
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with the estimated cost for each Discrete Component and tally the total cost to date. Actual
Costs shall be listed or identified in total for the Facility and each Discrete Component as they
are accumulated. Progress Payments made pursuant to these Payment Requests shall be
considered installment payments towards the final Purchase Price of the Facility.
Within ten (lO) business days of receipt of any Payment Request, the Director shall
review the request for completeness and notify the Developer whether such Payment Request is
complete, and, if not, what additional documentation must be provided. If such Payment
Request is complete, the Director shall provide a written approval or denial (specifying the
reason for any denial) of the request within fifteen (15) calendar days of its submittal. If a
Payment Request seeking reimbursement for more than one Facility or Discrete Component is
denied, the Director shall state whether the Payment Request is nevertheless approved and
complete for any one or more Facilities or Discrete Components and any such Facilities or
Discrete Components shall be processed for payment under Section 5.5 notwithstanding such
partial denial. The City's internal cost of staff processing of Payment Requests shall be
reimbursed from the amount set aside therefor from the proceeds of the Bonds. The
reimbursement to the City for such internal staff cost shall be paid from CFD Proceeds upon
requisition therefore and shall constitute a first priority for payment.

Section S.S. Payment. Upon approval of the Payment Request by the Director, the
Director shall sign the Payment Request and forward the same to the Director of Administrative
Services of the City. Upon receipt of the reviewed and fully signed Payment Request, the
Director of Administrative Services of the City will use its best efforts, within the then current
City financial accounting payment cycle but in any event within ten (IO) business days of receipt
of the approved Payment Request, to cause the same to be paid from CFD Proceeds and, to the
extent of CFD Proceeds in the Improvement Fund, by the Fiscal Agent under the applicable
provisions of the Fiscal Agent Agreement. Any approved Payment Request not paid due to an
insufficiency of CFD Proceeds shall be paid promptly following the deposit into the
Improvement Fund of proceeds of any investment earnings or other amounts transferred to the
Improvement Fund under the terms of the Fiscal Agent Agreement.
The Purchase Price paid hereunder for any Facility or Discrete Component shall
constitute payment in full for such Facility or Discrete Component, including, without limitation,
payment for all labor, materials, eqllipment, tools and services used or incorporated in the work,
supervision, administration, overhead, expenses and any and all other things required, furnished
or incurred for completion of such Facility or Discrete Component, as specified in the Plans.

Section 5.6. Restrictions on Payments. Notwithstanding any other provisions of this
Acquisition Agreement, the following restrictions shall apply to any payments made to the
Developer under Sections 5.2 and 5.5 hereof:
(a)
Amounts of Payments. Subject to the following paragraphs of this Section
5.6, payments for each Discrete Component or Facility will be made only in the amount of the
Purchase Price for the respective Discrete Component or Facility whether or not the Actual Cost
exceeds the estimated cost therefor indicated in Exhibit B. Nothing herein shall require the City
in any event (i) to pay more than the Actual Cost of a Facility or Discrete Component, or (ii) to
make any payment beyond the available CFD Proceeds. The parties hereto acknowledge and
j
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agree that all payments to the Developer for the Purchase Prices of Facilities or Discrete
Components are intended to be reimbursements to the Developer for monies already expended in
respect of such Facilities and/or Discrete Components.
(b)
Withholding Payments. The City shall be entitled, but shall not be
required, to withhold any payment hereunder for a Discrete Component or a Facility if the
Developer or any Affiliate is delinquent in the payment of ad valorem real property taxes, special
assessments or taxes, or special taxes levied in the District. In the event of any such
delinquency, the City shall only make payments hereunder, should any be made at the City's sole
discretion, directly to contractors or other third parties employed in connection with the
construction of the Facilities or to any assignee of the Developer's interests in this Acquisition
Agreement (and not to the Developer or any Affiliate), until such time as the Developer provides
the Director with evidence that all such delinquent taxes and assessments have been paid.
The City shall withhold payment for any Discrete Component or Facility
constructed on land, until Acceptable Title to such land is conveyed to the City or other public
entity that will own the respective Facility, as described in Article VI hereof.
The City shall be entitled to withhold any payment hereunder for a Discrete
Component that is the subject of a Payment Request until it is satisfied that any and all claims for
labor and materials have been paid by the Developer for the Discrete Component that is the
subject of a Payment Request, or conditional lien releases have been provided by the Developer
for such Discrete Component. The City, in its discretion, may waive this limitation upon the
provision by the Developer of sureties, undertakings, securities and/or bonds of the Developer or
appropriate contractors or subcontractors and deemed satisfactory by the Director to assure
payment of such claims.
The City shall be entitled to withhold payment for any Facility hereunder to be
owned by the City (or the final Discrete Component of any such Facility) until: (i) the Director
determines that the Facility is ready for its intended use, (ii) the Acceptance Date for the Facility
has occurred and the requirements of Section 6.1, if applicable to such Facility, have been
satisfied, and (iii) a Notice of Completion executed by the Developer, in a form acceptable to the
Director, has been recorded for the Facility and general lien releases conditioned solely upon
payment from the proceeds of the Bonds to be used to acquire such Facility (or final Discrete
Component) have been submitted to the Director for the Facility. The City hereby agrees that
the Developer shall have the right to post or cause the appropriate contractor or subcontractor to
post a bond with the City to indemnify it for any losses sustained by the City because of any
liens that may exist at the time of acceptance of such a Facility, so long as such bond is drawn on
an obligor and is otherwise in a form acceptable to the Director. The City shall be entitled to
withhold payment for any Facility (or the final Discrete Component of any such Facility) to be
owned by other governmental entities, until the Developer provides the Director with evidence
that the governmental entity has accepted dedication of and/or title to the Facility. If the Director
determines that a Facility is not ready for its intended use under (i) above, the Director shall so
notify the Developer as soon as reasonably practicable in writing specifying the reason(s)
therefor typically five (5) business days.
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Nothing in this Acquisition Agreement shall be deemed to prohibit the Developer
from contesting in good faith the validity or amount of any mechanics or materialman's lien nor
limit the remedies available to the Developer with respect thereto so long as such delay in
performance shall not subject the Facilities or any Discrete Component thereof to foreclosure,
forfeiture or sale. In the event that any such lien is contested, the Developer shall only be
required to post or cause the delivery of a bond in an amount equal to the amount in dispute with
respect to any such contested lien, so long as such bond is drawn on an obligor and is otherwise
in a form acceptable to the Director.
(c)
Retention. The City shall withhold in the Improvement Fund an amount
equal to ten percent (10%) of the Purchase Price for the construction of each Discrete
Component to be paid hereunder. Any such retention will be released to the Developer upon
final completion and acceptance of the related Facility.
Notwithstanding the foregoing, the Developer shall be entitled to payment of any
such retention upon the completion and acceptance of a Discrete Component, if securities
meeting the requirements of the Califomia Public Contracts Code are deposited in lieu thereof.
Payment of any retention shall also be contingent upon the availability of CFD Proceeds
therefor. No retention shall apply if the Developer proves to the Director's satisfaction that the
Developer's contracts for the Discrete Components provide for the same retention as herein
provided, so that the Purchase Price paid for the Discrete Component is at all times net of the
required retention.
(d)
Frequency. Unless otherwise agreed to by the Director, no more than one
Payment Request shall be submitted by the Developer in any calendar month.
If any of the work done or
Section 5.7. Defective or Nonconforming Work.
materials furnished for a Facility or Discrete Component are found by the Director to be
defective or not in accordance with the applicable Plans: (i) and such finding is made prior to
payment for the Purchase Price of such Facility or Discrete Component hereunder, the City may
withhold payment therefor until such defect or nonconformance is corrected to the satisfaction of
the Director, or (ii) and such finding is made after payment of the Purchase Price of such Facility
or Discrete Component, the City and the Developer shall act in accordance with the City's
Standard Specification for Public Works Construction to rectify such defective or
nonconforming work within thirty (30) days.

Section 5.8. Modification of Discrete Components. Upon written request of the
Developer, the Director shall consider modification of the description of any Facility or Discrete
Component. Any such modification shall be subject to the written approval of the Director, and
shall not diminish the overall facilities to be provided by the Developer hereunder (in a material
way such that the change invalidates any of the assumptions used in the appraisal conducted to
sell the Bonds). It is expected that with respect to Discrete Components any such modification
will be solely for purposes of dividing up the work included in any Discrete Component for
purposes of acceptance and payment and which shall not violate other conditions of this
Agreement, for example: (i) separation of irrigation and landscaping from other components of a
Discrete Component, or (ii) modifications to allow for payment for roadway improvements prior
to completion of the top course of paving. In most instances, the Director will only approve
l46ro22390-0034
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modification for payment purposes when there will be an unusual period of time between the
completion and acceptance of such divided work or to better implement the phasing of the
overall construction of the Facilities; but no such circumstances shall in any way obligate the
Director to approve such modification.

ARTICLE VI
OWNERSHIP AND TRANSFER OF FACILITIES
Section 6.1. Facilities to be Owned by the City · Conveyance of Land and
Easements to City. Acceptable Title to all property on, in or over which each City Facility will
be located, shall be deeded over to the City by way of grant deed, or dedication of such property,
or easement thereon, if such conveyance of interest is approved by the City as being a sufficient
interest therein to permit the City to properly own, operate and maintain such Facility located
therein, thereon or thereover, and to pennit the Developer to perform its obligations as set forth
in this Acquisition Agreement. The Developer agrees to provide al! documents as are required to
obtain Acceptable Title. Completion of the transfer of title to land shall be accomplished prior to
the payment of the Purchase Price for a City Facility (or the last Discrete Component thereof)
and shall be evidenced by recordation of the acceptance thereof by the City Council or the
designee thereof.
Section 6.2. Facilities to be Owned by the City - Title Evidence. Upon the request
of the City, the Developer sha!l furnish to the City a preliminary title report for land with respect
to City Facilities to be acquired by the City and not previously dedicated or otherwise conveyed
to the City, for review and approval at least fifteen (15) business days prior to the transfer of the
Acceptable Title to a City Facility to the City. The City shall approve the preliminary title report
unless it reveals a matter which, in the judgment of the City, could materially affect the City's
use and enjoyment of any part of the property or easement covered by the preliminary title
report. In the event the City does not approve the preliminary title report, the City shall not be
obligated to accept title to such City Facility or pay the Purchase Price for such City Facility (or
the last Discrete Component thereof) until the Developer has cured such objections to title to the
reasonable satisfaction of the City.

Section 6.3.

Facilities Constructed on Private Lands.

(a)
If any City Facilities to be acquired are located on privately·owned land,
the owner thereof shall retain title to the land and the completed City Facilities until acquisition
of the City Facilities under Article V hereof, unless expressly approved in writing by the City
prior to any conveyance of such land and City Facilities. Pending the completion of such
transfer, the Developer shall not be entitled to receive any payment for any such City Facility or
the last Discrete Component thereof. The Developer shall, however, be entitled to receive
payment for Discrete Components (other than the last Discrete Component) upon making an
irrevocable offer of dedication of such land in form and substance acceptable to the Director.
Notwithstanding the foregoing, upon written request of the City before payment for any Discrete
Component of such a Facility, the Developer shall convey or cause to be conveyed Acceptable
Title thereto in the manner described in Sections 6. I and 6.2 hereof.
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(b)
It shall be the responsibility of the Developer to acquire applicable
easement or property rights on property which is not owned by the City or the Developer which
is necessary for the construction of any of the City Facilities.
Section 6.4. Facilities Constructed on City Land. If the City Facilities to be acquired
are on land owned by the City, including land as to which the City has acquired sufficient
property rights in the manner described in Section 6.3 or otheiwise, the City shall grant to the
Developer a license to enter upon such land for purposes related to the construction (and
maintenance pending acquisition) of the City Facilities. The provisions for inspection and
acceptance of such City Facilities otherwise provided herein shall apply.

Section 6.5. Facilities to be Acquired by Other Public Agencies. With respect to
any Facility to be acquired by a public entity other than the City, the Developer shall comply
with such entities rules and regulations regarding title and conveyance of property, and provide
the Director with evidence of such compliance, prior to the payment of the Purchase Price for
any such Facility (or the last Discrete Component thereof).
Section 6.6. Maintenance and Warranties. The Developer shall maintain or cause to
be maintained each Discrete Component in good and safe condition until the Acceptance Date of
the entire City Facility by the City of which such Discrete Component is a part. Prior to the
Acceptance Date, the Developer shall be responsible for performing any required maintenance
on any completed Discrete Component or Facility. On or before the Acceptance Date of each
City Facility, the Developer shall assign to the City all of the Developer's rights in any
warranties, guarantees, maintenance obligations or other evidence of contingent obligations of
third persons with respect to such City Facility. The Developer shall warranty and guarantee all
City Facilities and provide bonds securing such warranty and guarantee in accordance with the
Subdivision Improvement Agreement. Any warranties, guarantees or other evidences of
contingent obligations of third persons with respect to the City Facilities shall be delivered to the
Director as part of the transfer of title.
ARTICLE VII

INSURANCE
Section 7.1. Insurance Requirements. Developer shall comply with requirements of
the Subdivision Improvement Agreement with respect to the provision of insurance.
ARTICLE VIII

REPRESENTATIONS, WARRANTIES AND COVENANTS
Section 8.1. Representations, Covenants and Warranties of the Developer. The
Developer represents and warrants for the benefit of the City, as follows:

(a)
Organization. The Developer is a Delaware limited liability company
duly organized and validly existing under the laws of the State of Delaware, is in compliance
with all applicable laws of the State, and has the limited liability company power and authority to
)
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own its properties and assets and to carry on its business as now being conducted and as now
contemplated.
(b)
Authority. The Developer has the power and authority to enter into this
Acquisition Agreement, and has taken all action necessary to cause this Acquisition Agreement
to be executed and delivered, and this Acquisition Agreement has been duly and validly executed
and delivered by the Developer.
(c)
Binding Obligation. This Acquisition Agreement is a legal, valid and
binding obligation of the Developer, enforceable against the Developer in accordance with its
terms, subject to bankruptcy and other equitable principles.
(d)
Compliance with Laws. The Developer shall not with knowledge commit,
suffer or permit any act to be done in, upon or to the lands of the Developer in the District or the
Facilities in violation of any law, ordinance, rule, regulation or order of any governmental
authority or any covenant, condition or restriction now or hereafter affecting the lands in the
District or the Facilities.
(e)
Requests for Payment. The Developer represents and warrants that (i) it
wiJl not request payment from the City for the acquisition of any improvements that are not part
of the Facilities, and (ii) it will diligently follow all procedures set forth in this Acquisition
Agreement with respect to the Payment Requests.
(f)
Financial Records. Until the final acceptance of the Facilities, the
Developer covenants to maintain proper books of record and account for the construction of the
Facilities and all costs related thereto. Which accounting books shall be maintained in
accordance with generally accepted accounting principles, and shall be available for inspection
by the City or its agent at any reasonable time during regular business hours on reasonable
notice.

(g)
Prevailing Wages. The Developer covenants that, with respect to any
contracts or subcontracts for the construction of the Facilities to be acquired from the Developer
hereunder, it will assure complete compliance with any applicable law or regulation for the
payment of prevailing wages for such constmction.
(h)
Plans. The Developer represents that it has obtained or will obtain
approval of the Plans for the Facilities to be acquired from the Developer hereunder from all
appropriate departments of the City and from any other public entity or public utility from which
such approval must be obtained. The Developer further agrees that the Facilities to be acquired
from the Developer hereunder have been or will be constructed in full compliance with the Plans
and any supplemental agreements (change orders) thereto, as approved in the same manner.
(i)
Land Owners. The Developer agrees that in the event that it sells any land
owned by it within the boundaries of the District in bulk (as opposed to the sale of custom lots),
the Developer will notify the purchaser in writing prior to the closing of any such sale of the
existence of this Acquisition Agreement and the Developer's rights and obligations hereunder
with respect to the construction of and payment for the Facilities.
, __

)
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Section 8.2. Representations, Covenants and Warranties of the City. The City
makes the following representations, covenants and warranties for the benefit of the Developer:
(a)
Authority. The City represents and warrants that it has the power and
authority to enter into this Acquisition Agreement, and has taken all action necessary to cause
this Acquisition Agreement to be executed and delivered, and this Acquisition Agreement has
been duly and validly executed and delivery on behalf of the City.
(b)
Binding Obligation.
The City represents and warrants that this
Acquisition Agreement is a valid and binding obligation of the City and is enforceable against
the City in accordance with its terms.
(c)
Financial Requests. Until the Acceptance Date of the last Facility, the
City covenants to maintain proper books of record and account of the CFD Proceeds. The City
covenants that such accounting books will be maintained in accordance with generally accepted
accounting principles applicable to governmental; entities, and will be available for inspection by
the Developer within a reasonable time after the Developer submits a written request to the City
requesting that such books be made available for inspection.

Section 8.3. Indemnification and Hold Harmless. Subject to the provisions of the
Development Agreement, the Developer shall assume the defense of, indemnify and save
harmless the City, its elected officials officers, officials, employees and agents, from and against
all actions, damages, claims, losses or expense of every type and description to which they may
be subjected or put, by reason of, or resulting from the breach of any provision of this
Acquisition Agreement by the Developer, the Developer's personnel, employees, agents or
contractors in connection with or arising out of the construction or maintenance of any of the
Facilities acquired from the Developer hereunder, the Developer's non-payment under contracts
between the Developer and its consultants, engineer's, advisors, contractors, subcontractors and
suppliers in the provision of the Facilities, or any claims of persons employed by the Developer
or its agents to construct the Facilities. Notwithstanding the foregoing, no indemnification is
given hereunder for any action, damage, claim, loss or expense directly attributable to the
negligence or willful misconduct of the City, or its officers, directors, employees or agents
hereunder.
No provision of this Acquisition Agreement shall in any way limit the Developer's
responsibility for payment of damages resulting from the operations of the Developer, its agents,
employees or its contractors.

ARTICLE IX
TERMINATION
Section 9.1. Mutual Consent. This Acquisition Agreement may be terminated by the
mutual, written consent of the City and the Developer, in which event the City may let contracts
for any remaining work related to the Facilities not theretofore acquired from the Developer
hereunder, and use all or any portion of the CFO Proceeds to pay for same, and the Developer
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shall have no claim or right to any further payments for the Purchase Price of Facilities or
Discrete Components hereunder, except as otherwise may be provided in such written consent.
Section 9.2. City Election for Cause. The following events shall constitute grounds
for the City, at its option and in its sole discretion, to terminate this Acquisition Agreement,
without the consent of the Developer:
(a)
The Developer shall voluntarily file for reorganization or other relief
under any Federal or State bankruptcy or insolvency Jaw.
(b)
The Developer shall have any involuntary bankruptcy or insolvency action
filed against it, or shall suffer a trustee in bankruptcy or insolvency or receiver to take possession
of the assets of Developer, or shall suffer an attachment or levy of execution to be made against
the property it owns within the District unless, in any of such cases, such circumstance shall have
been terminated or released within ninety (90) days thereafter.
(c)
The Developer shall abandon construction of the Facilities. Failure for a
period of six consecutive months to undertake substantial work related to the construction of the
Facilities, that are otherwise required to be constructed at that time pursuant to the Conditions,
shall constitute abandonment.
(d)
The Developer shall breach any material covenant or default m the
performance of any material obligation hereunder.
(e)
The Developer shall transfer any of its rights or obligations under this
Acquisition Agreement without the prior written consent of the City or as otherwise permitted
hereunder.
(f)
The Developer shall have made any intentional material misrepresentation
or om1ss1on of any written materials furnished in connection with any preliminary official
statement, official statement or bond purchase contract used in connection with the sale of any
series of the Bonds.

If any such event occurs, the City shall give written notice of its knowledge
thereof to the Developer, and the Developer agrees to meet and confer with the Director and
other appropriate City staff and consultants as to options available to assure timely completion of
the Facilities. Such options may include, but not be limited to the termination of this Acquisition
Agreement by the City. If the City elects to terminate this Acquisition Agreement, the City shall
first notify the Developer (and any mortgagee or trust deed beneficiary specified in writing by
the Developer to the City to receive such notice) of the grounds for such termination and allow
the Developer a reasonable period (minimum of thirty (30) days) to eliminate or mitigate to the
satisfaction of the Director the grounds for such termination. Such period may be extended, at
the sole discretion of the City, if the Developer, to the satisfaction of the City, is proceeding with
diligence to eliminate or mitigate such grounds for termination. If at the end of such period (and
any extension thereof, as determined solely by the City), the Developer has not eliminated or
completely mitigated such grounds, to the satisfaction of the City, the City may then terminate
this Acquisition Agreement.

,i
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Notwithstanding the foregoing, so long as any event listed in any of clauses (a)
through and including (f) above has occurred, notice of which has been given by the City to the
Developer, and such event has not been cured or otherwise eliminated by the Developer, the City
may in its sole discretion cease making payments for the Purchase Price of Facilities or Discrete
Components under Article V hereof.

Section 9.3. Force Majeure. Whenever performance is required of a party hereunder,
that party shall use all due diligence and take all necessary measures in good faith to perform, but
if completion of performance is delayed by reasons of floods, earthquakes, inclement weather or
other acts of God, war, civil commotion, riots, strikes, acts of terrorism, picketing, or other labor
disputes, damage to work in progress by casualty, legal or administrative proceedings or by other
cause beyond the reasonable control of the party (financial inability excepted), then the specified
time for performance shall be extended by the amount of the delay actually so caused.
ARTICLEX
MISCELLANEOUS
Section 10.1. Limited Liability of City. The Developer agrees that any and all
obligations of the City arising out of or related to this Acquisition Agreement are special and
limited obligations of the City and the City's obligations to make any payments hereunder are
restricted entirely to the CFD Proceeds and no other source. No member of the City Council, or
City staff member, employee or agent shall incur any liability hereunder to the Developer or any
other party in their individual capacities by reason of their actions hereunder or execution hereof.
Section 10.2. Excess Costs. Except as otherwise provided in the Conditions or
agreements with other public agencies relating to County Facilities or Water District Facilities,
the Developer agrees to pay all costs of the Facilities that it is obligated to construct pursuant to
the Conditions in excess of the CFD Proceeds.
Section 10.3. Audit. The Director and/or the Finance Director or other finance officer
of the City shall have the right, during normal business hours and upon the giving of two (2)
business days prior written notice to the Developer, to review all books and records of the
Developer pertaining to the Actual Cost incurred by the Developer in to any of the Facilities, and
any bids taken or received for the construction thereof or materials therefor.
Section 10.4. Attorney's Fees. In the event that any action or suit is instituted by
either party against the other arising out of this Acquisition Agreement, the party in whose favor
final judgment shall be entered shall be entitled to recover from the other party all costs and
expenses of suit, including reasonable attorneys' fees.
Section 10.5. Notices. Any notice, payment or instrument required or permitted by
this Acquisition Agreement to be given or delivered to either party shall be deemed to have been
received when personally delivered, or transmitted by telecopy or facsimile transmission (which
shall be immediately confirmed by telephone and shall be followed by overnight delivery an
original of the same within twenty-four hours after such transmission), addressed as follows:

146/022390-0034
674&68.07 a06,0S,1l6

-20-

City:

City of Dana Point
City Treasurer
33282 Golden Lantern
Dana Point, CA 92629

Developer:

Kevin Darnall
Headlands Reserve LLC
24849 Del Prado
Dana Point, CA 92629

Each party may change its address or addresses for delivery of notice by delivering
written notice of such change of address to the other party.

Section 10.6. Severability. If any part of this Acquisition Agreement is held to be
illegal or unenforceable by a court of competent jurisdiction, the remainder of this Acquisition
Agreement shall be given effect to the fullest extent possible.
Section 10.7.

Successors and Assigns. This Acquisition Agreement shall be binding

upon and inure to the benefit of the successors and assigns of the parties hereto. This
Acquisition Agreement shall not be assigned by the Developer, except in whole to an Affiliate,
or to any other entity of which the Developer and/or its members or partners will be managing
members or general partners ( which transfer is expressly authorized hereunder, without further
act of the City), without the prior written consent of the City, which consent shall not be
unreasonably withheld or delayed. In connection with any such consent of the City, the City
may condition its consent upon the acceptability of the financial condition of the proposed
assignee, the assignee's express assumption of all obligations of the Developer hereunder, and/or
upon any other factor which the City deems relevant in the circumstances. In any event, any
such assignment shall be in writing, shall clearly identify the scope of the rights and/or
obligations assigned, and shall not be effective until approved by the City. Without the City's
consent, no assignment shall release the Developer from its obligations and liabilities under this
Acquisition Agreement.

Section 10.8. Other Agreements. The obligations of the Developer hereunder shall
be those of a party hereto and not as an owner of property in the District. Nothing herein shall be
construed as affecting the City's or the Developer's rights, or duties to perform their respective
obligations, under other agreements, if any, use regulations or subdivision requirements relating
to the development of the lands in the District. This Acquisition Agreement shall not confer any
additional rights, or waive any rights given, by either party hereto under any development or
other agreement to which they are a party.
Section 10.9. Waiver. Failure by a party to insist upon the strict performance of any
of the provisions of this Acquisition Agreement by the other party, or the failure by a party to
exercise its rights upon the default of the other party, shall not constitute a waiver of such party's
right to insist and demand strict compliance by the other party with the tenns of this Acquisition
Agreement thereafter.

)
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Section 10.10. Merger. No other agreement, statement or promise made by any party
or any employee, officer or agent of any party with respect to any matters covered hereby that is
not in writing and signed by all the parties to this Acquisition Agreement shall be binding.
Section 10.11. Parties in Interest. Nothing in this Acquisition Agreement, expressed
or implied, is intended to or shall be construed to confer upon or to give to any person or entity
other than the City and the Developer any rights, remedies or claims under or by reason of this
Acquisition Agreement or any covenants, conditions or stipulations hereof; and all covenants,
conditions, promises, and agreements in this Acquisition Agreement contained by or on behalf of
the City or the Developer shall be for the sole and exclusive benefit of the City and the
Developer.
Section 10.12. Amendment. This Acquisition Agreement may be amended, from time
to time, by written Supplement hereto and executed by both the City and the Developer.
Section 10.13. Counterparts. This Acquisition Agreement may be executed in
counterparts, each of which shall be deemed an original.
Section 10.14. Assignment of Maintenance Obligations. The City and Developer
have entered into that certain "Revetment and Funicular Maintenance Agreement" dated
December 1, 2005 (the "Revetment and Funicular Maintenance Agreement") relating to the
construction, maintenance, operation and repair of the ""Funicular," "Revetment" and "Public
Access Path" (as defined in the Revetment and Funicular Maintenance Agreement) which are
included within the Facilities. The City and Developer have also entered into that certain
"Landscaping, Irrigation and Maintenance Agreement" dated December 12, 2005 (the
"Landscaping Maintenance Agreement") relating to the maintenance, repair and replacement of
improvements within the "Maintenance Area" (as defined in the Landscaping Maintenance
Agreement) which improvements are included within the Facilities. Both the Revetment and
Funicular Maintenance Agreement and the Landscaping Maintenance Agreement authorize the
Developer to assign the agreements and the Developer's obligations under the agreements to the
District. The Developer hereby assigns and the City hereby accepts, on behalf of the District,
when formed, an assignment of the Revetment and Funicular Agreement and the Landscaping
Maintenance Agreement and Developer's obligations under each such agreement effective as to
each of Revetment, Public Access Path, Funicular and Maintenance Area upon the completion
and acceptance by the City of the respective City Facility or Discrete Component. The City shall
be reimbursed by the District for the full and complete cost of said maintenance from the levy
and collection of the Maintenance Special Taxes.
Section 10.15. Payment of Special Taxes. For so long as Developer owns an nonexempt property within the District, it shall provide evidence satisfactory to the City that the
special taxes applicable to such property have been paid as they become due on December 10th
and April 10th of each fiscal year. Such proof may take the form of a cancelled check, a receipt
issued by the County of Orange Tax Collector or such other evidence deemed satisfactory to the
Director of Administrative Services of the City.

)
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IN WITNESS WHEREOF, the parties have executed this Acquisition Agreement as of
the day and year first-above written.

HEADLANDS RESERVE LLC,
a Delaware limited liability company
By:

.)
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lv!PDSE, INC., a California corporation, its
lv[anagincr1'1fi5nlbe,:;7

ACQUISITION AGREEMENT
EXHIBIT A
DESCRIPTION OF AUTHORIZED FACILITIES ELIGIBLE FOR
ACQUISITION FROM THE DEVELOPER
City Facilities
Stonn drain system, including, but not limited to, storm drain lines, catch basins, storm water
I.
treatment BMPs, energy dissipation and diversion structures and outfall facilities.
2.
Selva Road street improvements, including, but not limited to, retaining walls, curb, gutter,
paving, sidewalks, landscaping median, street lights and public utility conversion and relocation and
new public utilities within right-of-way.
3.
Dana Strand Road cul-de-sac improvements, including, but not limited to, curb, gutter,
paving, retaining walls, public utilities, landscaping and streetlights.
4.
Scenic Drive and Green Lantern street improvements, including, but not limited to, retaining
walls, curb, gutter, sidewalks, paving, landscaping, street lights, public utilities and signage.
5.
Pacific Coast Highway improvements, including, but not limited to, curb, gutter, sidewalks,
streetlights, public utilities and traffic signals.
6.
Hilltop Park and greenbelt/linkage improvements (Lots Sand BB)', including, but not limited
to, , trails, stairs, walkways, fencing, benches, signage, irrigation, landscaping, precise grading, area
drainage, hardscape, walls, utility conversion and relocation and public utilities.
7.
Strand Vista Park (Lots G, Q and R)1, including, but not limited to, hardscape, landscape,
retaining and shoring walls, stairways, public art, irrigation, funicular, fencing, trails, stairs,
overlooks, beach restroom, benches, picnic tables and signage.
8.
Strand Beach Park improvements (Lots N, P and portion of Lot 59), including, but not
limited to, hardscape, landscape, retaining walls, fencing, irrigation, trails, stairs, fencing, ramps,
railings, signage, precise grading, area drainage, picnic tables, benches and public utilities.
9.
North Strand Beach Access improvements (City portion), including, but not limited to,
landscape, hardscape and irrigation.
10.
Conservation Park improvements (Lots V and AAJ1, including, but not limited to, trails,
fencing and overhead utility relocation and pavement.
11.
Harbor Point Park improvements (Lots 126, U and T) 1, including, but not limited to,
landscape, hardscape, nature interpretative center, irrigation, trails, stairs, overlooks, fencing,
signage, precise grading, area drainage, walls and public utilities.

·· ../
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Public Utilities
1.

Phase 12 dry utilities.

2.

Phase 22 dry utilities.

3.

Phase 3 2 dry utilities.

4.

Phase 4 2 dry utilities.

County Facilities

l.
Harbor parking lot storm water treatment B:MPs improvements, including, but not limited to,
screens, filters, diversions, storm drain, man hales and structures.
2.
Selva parking lot stonn water treatment BMPs improvements, including, but not limited to,
screens, filters, diversions, storm drain, man hales and structures.
3.
Cave Road storm drain line and appurtenances from Green Lantern to Dana Point Harbor
parking lot.
4.
North Strand Beach access improvements, including, but not limited to, walkway, stairs,
overlooks, restroom, landscaping, irrigation, fencing, signage, precise grading, area drainage,
hardscape, walls, public u1ilities and benches.
Water District Facilities
1.
Sewer system improvements, including, but not limited to, sewer lines, manholes, clearouts,
structure, walls, equipment, force main, backfill, pavemenl, R/R and testing.

2.

Annexation charges.

3.
Water system improvements, including, but not limited ta, water mains, valves, hydrants,
pressure reducing station, man holes, laterals, backfill and testing.
The descriptions of the Facilities in this Exhibit A and the descriptions of the Discrete Components
in Exhibit B to this Acquisition Agreement are preliminary and general. The Facilities to be acquired
shall be as described in the approved Plans, as such Plans may be revised and approved by the City
or applicable public agency.

1/

Habitat restoration and revegetation is not included and will not be financed with CFD Proceeds.

'JI

Phase l consists of Oceanfront Lane, Beach View Avenue, White Water Lane, Strand Beach Drive, Scenic
Drive, Street of the Green Lantern and off-site improvements on Magellan Isle, Cabrillo Isle and Ritz Carlton Drive.
Phase 2 consists of Shoreline Drive, Pacific Ridge Place and Seabreeze Terrace. Phase 3 consists of Pacific Wave
Circle, Beach View A venue, Strand Beach Drive and Selva Road. Phase 4 consists of Shoreline Drive and Coral
Cove Way.
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ACQUlSITION AGREEMENT
EXHIBITA-1
DESCRIPTION OF FACILITIES AUTHORIZED TO BE
MAINTAINED BY COMMUNITY FACILITIES DISTRICT
City Facilities

I.
Strand Vista Park slope and landscape maintenance (Lot Q and portion of Lot BB of Tract
Map No. 16331) as further described in that certain "Landscaping Irrigation and Maintenance
Agreement'' by and between the City and Developer dated December 1, 2005 and recorded in the
Official Records of the County of Orange on December 20, 2005 as Instrument No. 2005001015930.
2.
Funicular Improvements within Strand Vista Park as further described in that certain
"Revetment and Funicular Maintenance Agreement" by and between the City and Developer dated
December I, 2005 and recorded in the Official Records of the County of Orange on December 20,
2005 as Instrument No. 200500 IO l 593 l.
3.
Revetment, revetment walkway (including stairs) and railing within Strand Beach Park
(Lot N) as further described in the Revetment and Funicular Maintenance Agreement described
above.
County Facilities
I.

Harbor parking lot storm water filter/diversion improvements.

2.

Selva parking lot storm water/filter/diversion improvements.
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ACQUISITION AGREEMENT
EXIDBITB
DISCRETE COMPONENTS OF FACILITIES
City Facility

.)

Discrete Component

l. Storm Drain System

a. Design, engineering and other soft costs incurred prior to award
of construction contract
b. Phase 11 improvements installation, other than non-essential
items
c. Phase 21 improvements installation, other than non-essential
items
d. Phase 31 improvements installation, other than non-essential
items
c. Phase 41 improvements installation, other than non-essential
items
f. Completion of non-residential items and remaining soft costs

2. Selva Road

a. Design, engineering and other soft costs incurred prior to award
of construction contract
b. Paving, retaining walls, curb, gutter and sidewalk, streetlights,
etc, other than final asphalt cap and other non-essential irems2
c. Installation of final asphalt cap and completion of non-essential
items
d. Utility conversion and remaining soft costs and relocation
e. Median, including landscaping
f. Dry utilities in right-of-way

3. Dana Strand Road

a. Design, engineering and other soft costs incurred prior to award
of construction contract
b. Paving, retaining walls, curb, streetlights, etc., other than final
asphalt cap and other non-essential items
c. Installation of final asphalt cap and completion of non-essential
items and remaining soft costs
d. Landscaping

4. Scenic Drive and Green
Lantern

a. Design, engineering and other soft costs incurred prior to award
of construction contract
b. Paving, retaining walls, curb, gutter, sidewalk, streetlights etc.
other than final asphalt cap and non-essential items
c. Installation of final asphalt cap and completion of non-essential
i terns and remaining soft costs
d. Dry utilities

5. Pacific Coast Highway

a. Design, engineering and other soft costs incurred prior to award
of construction contract
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Discrete Component

City Facility

b. Paving, curb, gutter, sidewalks, streetlights, signage, etc, other
than traffic signals and non-essential items
c. Completion of non-essential items and remaining soft costs
d. Traffic signal(s)

/

i

6. Hilltop Park and
Greenbelt Linkage

a. Design, engineering and other soft costs incurred prior to award
of construction contract
b. Precise grading, drainage, hardscape, irrigation, landscape,
walkways, signage, benches, fencing, walls, trails, etc., other than
non-essential items
c. Utility conversion and relocation
d. Completion of non-essential items and remaining soft costs

7. Strand Vista Park

a. Design, engineering and other soft costs incurred prior to award
of construction contract
b. Precise grading, drainage, hardscape, irrigation, landscape,
walkways, signage, benches, fencing, walls, trails, beach restroom,
beach stairs, retaining and shoring walls, etc., other than nonessential items
c. Funicular shoring wall 3
d. Funicular
e. Public art
f. Completion of non-essential items and remaining soft costs

8. Strand Beach Park

a. Design, engineering and other soft costs incurred prior to award
of construction contract
b. Precise grading, drainage, hardscape, irrigation, landscape,
walkways. signage, benches, fencing, walls, trails, beach restroom,
beach stairs, retaining and shoring walls, etc., other than nonessential items
c. Revetment walkway
d. Completion of non-essential items and remaining soft costs

9. North Strand Beach
Access (City Portion)

a. Design, engineering and other soft costs incurred prior to award
of construction contract
b. Landscape, irrigation, hardscape, other than non-essential items
c. Completion of non-essential items and remaining soft costs

10. Conservation park

a. Design, engineering and other soft costs incurred prior to award
of construction contract
b. Trails, fencing, pavement, etc., other than non-essential items
c. Completion of non-essential items and remaining soft costs

! 1. Harbor Point Park

a. Design, engineering and other soft costs incurred prior to award
of construction contract
b. Precise grading, drainage, hardscape, irrigation, landscape,
walkways. signage, benches, fencing, walls, trails, beach stairs.
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City Facility

Discrete Component
retaining and shoring walls, etc., other than non-essential items
c. Nature interpretive center, other than non-essential items
e. Completion of non-essential items and remaining soft costs

County Facilities

Discrete Components

1. Harbor Parking Lot Stonn
Water Treatment BMPs3

a. NIA

2. Selva Parking Lot Storm
Water Treatment BMPs

a. Design, engineering and other soft costs incurred prior to award
of construction contract
b. Installation. other than non-essential items and remaining soft
costs
c. Completion of non-essential items

3. Cove Road Storm Drain

a. Design, engineering and other soft costs incurred prior to award
of construction contract
b. Installation, other than non-essential items
c. Completion of non-essential items and remaining soft costs

4. North Strand Beach
Access

a. Design, engineering and ocher soft costs incurred prior to award
of construction contract
b. Installation of all improvements, other than non-essential items
c. Completion of non-essential items and remaining soft costs

Water District Facilities
J. Sewer System

!4(1'1)22390-0034
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Discrete Components
a. Design, engineering and other soft costs incurred prior to award
of construction contract
b. Phase l installation, other than non-essential items and remaining
soft costs
c. Completion of Phase 1 non-essential items and remaining soft
costs
d. Phase 2 installation, other than non-essential items and remaining
soft costs
e. Completion of Phase 2 non-essential items and remaining soft
costs
f. Phase 3 installation, other than non-essential items and remaining
soft costs
g. Completion of Phase 3 non-essential items and remaining soft
costs
h. Phase 4 installadon, other than non-essential items and remaining
soft costs
i. Completion of Phase 4 non-essential items and remaining soft
costs

-3-

Water District Facilities

Discrete Components

j. Lift station excavation and structure
k. Installation of lift station equipment
1. Installation of off-site sewer improvements other than nonessential items and remaining soft costs
rn. Completion of off-site improvements non-essential items and
remaining soft costs
2. Water System

a. Design, engineering and other soft costs incurred prior to award
of construction contract
b. Phase 1 installation, other than non-essential items and remaining
soft costs
c. Completion of Phase 1 non-essential items and remaining soft
costs
d. Phase 2 installation, other than non-essential items and remaining
soft costs
e. Completion of Phase 2 non-essential items and remaining soft
costs
f. Phase 3 installation, other than non-essential items and remaining
soft costs
g. Completion of Phase 3 non-essential items and remaining soft
costs
h. Phase 4 installation, other than non-essential items and remaining
soft costs
i. Completion of Phase 4 non-essential items and remaining soft
costs

Footnotes

lf

Phase l consists of Oceanfront Lane, Beach View Avenue, White Water Lane, Strand Beach Drive, Scenic
Drive, Street of the Green Lantern and off-site improvements on Magellan Isle, Cabrillo Isle and Ritz Carlton Drive.
Phase 2 consists of Shoreline Drive, Pacific Ridge Place and Seabreeze Terrace. Phase 3 consists of Pacific Wave
Circle, Beach View Avenue, Strand Beach Drive and Selva Road. Phase 4 consists of Shoreline Drive and Coral
Cove Way.
y
The term "non-essential items" in this Exhibit B shall mean final punch list items of work !hat are not
required for the use and operation of a Facility for its intended purpose and shall include remaining soft costs.
JI
This Facility or Discrete Component was completed prior to the date of this Acquisition Agreement and is
eligible for acquisition with CFD Proceeds.

)
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ACQUISITION AGREEMENT
EXHIBITC
FORM OF PAYMENT REQUEST
PAYMENT REQUEST NO. _ __
The undersigned (the "Developer"), hereby requests payment to the Payees listed on
Attachment 2 in the total amount of $
for the Facilities (as defined in the Acquisition
Agreement, dated as of June 1, 2006, between the City of Dana Point (the "City"), with respect
to the Community Facilities District No. 2006-1 of the City of Dana Point and the Developer}, or
Discrete Components thereof (as described in Exhibit B to that Agreement), all as more fully
described in Attachment l hereto. In connection with this Payment Request, the undersigned
hereby represents and warrants to the City as follows:
1.
He (she) is a duly authorized officer of the Developer, qualified to execute this
Payment Request for payment on behalf of the Developer and is knowledgeable as to the matters
set forth herein.

2.
To the extent that this payment request is with respect to a completed Facility, the
Developer has submitted or submits herewith to the City (or other governmental agency taking
title to such facility) as-built drawings or similar plans and specifications for the items to be paid
for as listed in Attachment l hereto with respect to any such completed Facility, and such
drawings or plans and specifications, as applicable, are true, correct and complete. To the extent
that this payment request is for a Discrete Component, the Developer has in his construction
office a marked set of drawings or similar plans and specifications for the Discrete Components
to be acquired as listed in Attachment I hereto, which drawings or plans and specifications, as,
applicable, are current and show all changes or modifications which have been made to date.
3.
AJI costs of the Facilities or Discrete Components thereof for which payment is
requested hereby are Actual Costs (as defined in the Agreement referenced above) and have not
been inflated or misrepresented in any respect. The items for which payment is requested have
not been the subject of any prior payment request submitted to the City.
4.
Supporting documentation (such as third party invoices) is attached with respect
to each cost for which payment is requested, other than costs identified as a percentage in the
definition of "Actual Costs."
5.
There has been full compliance with applicable laws relating to prevailing wages
for the work to construct the Facilities or Discrete Components thereof for which payment is
requested.
6.
The Facilities or Discrete Components thereof for which payment is requested
were constructed in accordance with all applicable City or other governmental standards, and in
accordance with the as-built drawings or plans and specifications, as applicable, referenced in
paragraph 2 above.
146.IU22390-0034
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7.
The Developer is in compliance with the terms and provisions of the Acquisition
Agreement, including the award of contracts under which the construction for which this
payment is requested.
8.
The Purchase Price for each Facility or Discrete Component (a detailed
calculation of which is shown in Attachment 2 hereto for each such Facility or Discrete
Component), has been calculated in conformance with the terms of Section 5.6 of the
Acquisition Agreement.
9.
Neither the Developer nor any Affiliate (as defined in the Acquisition Agreement)
is in default in the payment of ad valorem real property taxes or assessments or special
assessments levied in the District (as defined in the Acquisition Agreement), except as follows:

10.
There has not been filed or served upon the Developer notice of any lien, right to
lien or attachment upon, or claim affecting the right to receive payment requested herein which
has not been released or will not be released simultaneously with the payment of such obligation,
other than materialman's or mechanic's liens accruing by operation of law. Copies of all lien
releases from all work for which payment is requested hereunder are attached hereto.

I hereby declare under penalty of perjury that the above representations and warranties
are true and correct.
Date:

DEVELOPER:
HEADLANDS RESERVE LLC,
a Delaware limited liability company
By:

MPDSE, Inc., a California corporation, its
managing member
By:

Sanford Edward, President
CITY:

Payment Request Approved for Submission to
Finance Director

Date:

. )'

------------
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By:
Director of Public Works
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ATTACHMENT 1
EXHIBITC

[list here all Facilities or Discrete Components thereafter which payment
requested, and attach support documentation)
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ATTACHMENT 2
EXHIBITC
CALCULATION OF PURCHASE PRICE
[Use a separate sheet for each Facility or Discrete Component
for which payment is being requested]

l.

Description (by reference to Exhibit B to the Acquisition Agreement)
of the Facility or Discrete Component

2.

Actual Cost (list here total of supporting invoices and/or other
documentation supporting determination of Actual Cost):

3.

Subtractions from Purchase Price:

4.

$ _ _ __

A.

Holdback for Lien releases (see Section 5.6(C) of the
Acquisition Agreement)

B.

IO% Retention (see Section 5.6(D) of the Acquisition Agreement)$ _ _ _ __

Total disbursement requested (Amount listed in 2), less amounts,
if any, listed in 3)

Payment shall be directed to following payee(s):

l4M')UJ9().0()J,l.
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$_ _ __

$_ _ _ __

