
SETTLEMENT AGREEMENT  

This Settlement Agreement ("Agreement") is entered into, effective as of April // , 2013, by 
and between, on the one hand, CITY OF DANA POINT ("City"), and on the other hand, 
HEADLANDS RESERVE LLC ("Headlands") (City and Headlands are herein referred to 
collectively as the "Parties" and individually as a "Party"), based on the following: 

RECITALS 

WHEREAS, pursuant to the Dana Point Local Coastal Plan 1-03 ("LCP") dated May 27, 2004, 
and the Headlands Habitat Management and Monitoring Plan ("HMMP") dated April 18, 2005, 
Headlands is required to provide the City with an endowment to fund ongoing maintenance and 
monitoring of Environmentally Sensitive Habitat Areas dedicated to the City and located 
generally within the "Strand at the Headlands" development, and as more specifically defined in 
the above-mentioned entitlements (the "ESHA"); and 

WHEREAS, in particular, pursuant to Condition of Approval No. 38 in the Master Coastal 
Development Permit ("CDP 04-26") and Master Site Development Permit ("SDP 04-69"), 
Headlands is required to give the City an endowment "sufficient to maintain the biological 
values of the retained ESHAJhabitat area within the Headlands that will be owned by and/or 
maintained by the City" (the "Endowment") and 

WHEREAS, Condition of Approval No. 38 likewise provides that the amount of the endowment 
is to "be identified and documented by a public agency or non-profit entity.. experienced in the 
estimation of costs for open space management;" and 

WHEREAS, over the past several years, City Staff and the Headlands have maintained and 
managed the subject ESHA, and have engaged in lengthy analysis and discussion in order to 
reach an agreement regarding the amount and funding of the Endowment contemplated in the 
above-listed documents; and 

WHEREAS, in 2004, the HMMP provided an early estimate of the maintenance costs related to 
the ESHA in an amount of approximately $33,000 per year, which would cover not only the 
amount necessary to maintain the biological values of the ESHA, but also included a 20 percent 
contingency and provide for reinvestment of excess earnings into the Endowment so that it could 
be maintained in perpetuity; and 

WHEREAS, since the original estimate of maintenance costs, the parties have had approximately 
nine (9) years actual experience in managing and paying for the cost of maintenance of the 
ESHA; and 

WHEREAS, as a result of this actual experience, the parties agree that estimated cost of 
maintenance and rate of return needs to be updated to reflect current market conditions; and 

WHEREAS, the parties agree that a more reasonable cost of maintenance is slightly less 
($22,400 per year), plus additional money for contingency and to fund the maintenance at the 
end of the annuity's term; and 
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WHEREAS, the parties agree that the funding and financing mechanism set forth in detail below 
shall be sufficient to satisfy the Endowment conditions set forth in the above-listed entitlements and 
further shall be "sufficient to maintain the biological values of the retained ESHA/habitat area within 
the Headlands that will be owned by and/or maintained by the City;" and 

WHEREAS, while City believes the proper interpretation of the Headlands obligations is as set 
forth above, it is concerned by what it considers to be ambiguities in various documents related 
to the above entitlements which it believes could be read to allow one to argue that a higher 
amount is required from the developer with which to establish the Endowment; 

WHEREAS, the Headlands does not believe there is any ambiguity in the approvals, and is 
willing to defend and indemnify the City in the event of any dispute related to the ambiguities 
about which the City is concerned, including claims that the Headlands' somehow mandated to 
commit a greater amount than set forth herein to establish the Endowment; 

WHEREAS, the Parties wish to avoid the disruption, inconvenience, uncertainty, and costs 
associated with further uncertainty with respect to this matter, and as such, the Parties seek to 
settle and resolve the issue based upon the terms set forth herein. 

AGREEMENT 

NOW, THEREFORE, the Parties stipulate and agree as follows: 

1. Incorporation of Recitals.  The Recitals set forth above are incorporated herein by this 
reference and are made a part of this Agreement as if set forth in their entirety. 

2. Headland's Endowment and Financing Obligations.  Headlands hereby agrees that 
funding obligations with respect to the maintenance of the ESHA shall be as follows: 

a. Annuity. On or before April 30, 2013, Headlands shall purchase a fifty (50) year 
annuity contract in favor of the City which shall produce fixed annual payments 
to the City in an amount of at least Thirty Thousand Dollars ($30,000) per year 
(the "Annuity"). The Annuity shall be purchased from Symetra Life Insurance 
Company, headquartered in Bellvue, Washington, or a similar life insurance 
company acceptable to the City having an equal or stronger credit rating. The City 
agrees to place the proceeds of the Annuity into a separate account and use and/or 
invest said funds solely for the purposes of maintaining and monitoring the 
ESHA. 

b. S50,000 Contingency Fund Payment. In addition, on or before April 30, 2013, 
Headlands shall make an additional one-time cash payment to the City in the 
amount of Fifty Thousand Dollars ($50,000) to be used as a contingency fund to 
cover unexpected costs related to ESHA maintenance and counteract inflation 
related to the costs to be incurred to maintain the ESHA. The City, in turn, agrees 
to place this money in the same separate account mentioned above and use and/or 
invest said funds solely for the purposes of maintaining and monitoring the 
ESHA. 
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c. 	$130,000 Long Term Maintenance Fund. On or before April 30, 2013, 
Headlands shall also make an additional, one-time cash payment to the City in the 
amount of One Hundred Thirty Thousand Dollars ($130,000). The City, in turn, 
hereby agrees to place this money in a separate Long Term Maintenance 
Endowment account and invest this money until the expiration of the Annuity and 
ultimately to replace the revenue from the Annuity at the end of its Fifty (50) year 
term. 

3. City's Obligation to Maintain the ESHA.  The City hereby agrees to maintain and monitor 
the ESHA habitat area located on property dedicated to the City within the "Strand at the 
Headlands" development, and more specifically defined in the LCP, HMMP, CDP 04-26 and 
SDP 04-69, regardless of whether the funds provided by Headlands noted herein are 
sufficient for that purpose. 

4. Headlands To Indemnify the City.  To the fullest extent permitted by law, Headlands 
shall protect, indemnify, defend, and hold harmless City and any and all of its officials, 
employees and agents (collectively, "Indemnified Parties") from and against any and all 
losses, liabilities, damages, costs, recoveries, settlements, and expenses (including but not 
limited to liability for claims, demands, suits, actions, arbitration proceedings, 
administrative proceedings, regulatory proceedings, expenses or costs of any kind, 
whether actual, alleged or threatened, and including attorneys' fees and costs, court costs, 
interest, defense costs, penalties, accounting fees and expert witness fees) (collectively, 
-Claims") that arise out of, are a consequence of, or are in any way attributable to, in 
whole or in part, the adoption or implementation of this Agreement, or any terms or 
conditions contained herein, in fulfillment of condition of approval No. 38 in CDP 04-26 
and SDP 04-69 

5. Entire Agreement.  This Agreement contains the sole, complete, and entire agreement 
and understanding of the Parties concerning the matters contained herein and may not be 
altered, modified, or changed in any manner except by a writing duly executed by the 
Parties, stating that such writing is by its express terms an amendment to this Agreement. 
Except as stated herein, none of the Parties are relying on any representations by any 
other Party in executing this Agreement. 

6. Seyerability.  If any provision of this Agreement is held to be invalid, illegal, or 
unenforceable, that provision shall be interpreted as severable and severed from this 
Agreement and all other provisions contained in this Agreement shall nevertheless 
continue and remain in full force and effect. 

7. Attorneys' Fees Upon Breach.  If any action at law or in equity, or any motion or 
application is brought arising out of this Agreement, or if any action at law or in equity, 
or any motion or application, is brought to enforce, interpret, or rescind this Agreement, 
then the prevailing party shall be entitled to all of its costs in bringing and prosecuting or 
responding to and defending said action or motion, including, without limitation, its 
reasonable attorneys' fees. 

8. Further Assurances.  The Parties agree to and shall cooperate fully with each other in 
the performance of this Agreement, and shall execute such additional agreements, 
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By: 
, City Manager 

A. Patrick Murioz 
Attorney for City of Dana Point 

documents, stipulations, and/or instruments as may reasonably be required to carry out 
the intent of the parties to this Agreement. 

9. 	Counterparts.  This Agreement may be executed in one or more counterparts and by 
facsimile, each of which shall be deemed an original, and all of which together shall 
constitute one single original Agreement. 

CITY OF DANA POINT 

HEADLANDS RESERVE LLC 

By: 

Approved as to Form: 

Sanford Edward, Managing Member 
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