
 

sd-694538  

Writer’s Direct Contact 

+1 (858) 720.7932 
WOConnor@mofo.com 
 
 

 12531 HIGH BLUFF DRIVE 
SAN DIEGO, CALIFORNIA 
92130-2040 

TELEPHONE: 858.720.5100 
FACSIMILE: 858.720.5125 

WWW.MOFO.COM 

 

M O R R I S O N  &  F O E R S T E R  L L P  

B E I J I N G ,  B E R L I N ,  B R U S S E L S ,  
D E N V E R ,  H O N G  K O N G ,  L O N D O N ,  
L O S  A N G E L E S ,  N E W  Y O R K ,  
N O R T H E R N  V I R G I N I A ,  P A L O  A L T O ,  
S A N  D I E G O ,  S A N  F R A N C I S C O ,  S H A N G H A I ,
S I N G A P O R E ,  T O K Y O ,  W A S H I N G T O N ,  D . C .  

 

February 13, 2017 

Via E-mail and Overnight Delivery 

Calvin L. Scovel III 
Inspector General 
U.S. Department of Transportation 
1200 New Jersey Avenue, SE 
7th Floor 
Washington, DC 20590 

  Calvin.Scovel@oig.dot.gov  
  hotline@oig.dot.gov  
202.366.1959 

Department of Transportation Office of 
Inspector General 
ATTN:  Fannie Robinson 
17785 Center Ct. Dr. Ste. 350 
Cerritos, CA  90703 

 

Re: Complaint against the County of Orange related to Improper Contracting Practices at 
John Wayne Airport 
 

Dear Inspector General Scovel: 

This firm represents Signature Flight Support Corporation (“Signature”).  We are writing on 
behalf of Signature concerning a matter that merits immediate investigation.  We request that 
the DOT’s Office of Inspector General (“OIG”) investigate a recent contracting decision 
made by Orange County concerning FBO leaseholds at John Wayne Airport (SNA).     
 
Specifically, the County granted a Fixed Based Operator (“FBO”) lease to ACI Jet, which is 
unqualified to operate an FBO at SNA. In taking this action, the County deviated from its 
established contracting procedures, which were developed to ensure good faith and fair 
dealing in contracting between SNA and entities operating at the airport.  Indeed, the County 
fully disregarded the outcome of its usual RFQ process, which considered, among other 
things, an applicant’s qualifications, finances, and experience and which was designed to 
ensure SNA operates in a safe, secure and efficient manner.  In repudiating these established 
procedures, the County also ignored the recommendations of experts and the evidentiary 
record before it to achieve its preferred outcome.  The County’s conduct, if allowed to stand, 
will leave SNA demonstrably less safe and less secure and diminish the quality of services 
provided to the general aviation community.  
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As a recipient of federal grant funds, the County has certified that it will comply with 
applicable Federal laws, regulations, executive orders, policies, guidelines and requirements.  
Federal Regulations require the County to use its own “documented procurement 
procedures,” including “written standards of conduct covering conflicts of interest and 
governing the actions of its employees engaged in the selection, award and administration of 
contracts.” 2 C.F.R. §200.318 (c)(1).  Additionally, the County “must award contracts only to 
responsible contractors possessing the ability to perform successfully under the terms and 
conditions of a proposed procurement. Consideration will be given to such matters as 
contractor integrity, compliance with public policy, record of past performance, and financial 
and technical resources.”  2 C.F.R. §200.318(h). And the County “must maintain records 
sufficient to detail the history of procurement. These records will include, but are not 
necessarily limited to the following: rationale for the method of procurement, selection of 
contract type, contractor selection or rejection, and the basis for the contract price.”  2 C.F.R. 
§200.318(i).  Finally, the County “alone must be responsible, in accordance with good 
administrative practice and sound business judgment, for the settlement of all contractual and 
administrative issues arising out of procurements. These issues include, but are not limited 
to, source evaluation, protests, disputes, and claims.”  2 C.F.R. §200.318(k).  The County is 
bound by similar requirements under State law.  See California Gov. Code § 54950 et seq.  
These state law requirements are discussed at length in a bid protest submitted by Signature 
related to the County’s decision.  A copy of the bid protest is attached as Ex. A. 
 
Despite the clear requirements of federal and state contracting law, the County ignored its 
legal and ethical obligations, acting in an aberrant manner that favored one particular bidder 
over others.  Consequently, the County’s decision was arbitrary and capricious, and in 
violation of state and local law requiring the fair and objective procurement and award of 
government contracts.    Although Signature continues to gather information regarding the 
County’s unexplained conduct in this matter, we believe that the information available at this 
time suggests – at a minimum – a clear conflict of interest that merits investigation by your 
office. 
 

I. BACKGROUND 

The County developed minimum FBO leasehold standards and issued a Request for 
Qualifications for firms seeking the FBO leasehold at SNA. The selection process addressed 
whether to renew the FBO leases for an interim two-year period while Orange County 
finalized its General Aviation Improvement Plan (“GAIP”) review of the airport in 
anticipation of awarding long-term FBO leases based upon the new plan.  
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On September 22, 2016, the County issued a Request for Qualifications (RFQ) related to 
provision of FBO services at SNA. The RFQ specifically states that “the selection of two 
firms will be determined on a qualifications basis.  It is the expressed intent of the County of 
Orange, and John Wayne Airport to select the most highly qualified FBOs for award of the two 
Interim Leases.”  (Ex. C, RFQ Attachment A at 2 (emphasis added); see also Ex. B, 
December 13, 2016 Staff Report.)   

The Interim Leases were being offered in connection with the General Aviation 
Improvement Program (“GAIP”), which has five primary goals: 

1.  Provide safe and secure operations; 

2. Utilize limited land area efficiently; 

3. Preserve compatibility between general and commercial aviation operations; 

4. Embrace flexibility to allow for technological advances and market trends; 
and 

5. Maximize economical, self-sustaining, revenue producing facilities. 

See General Aviation Improvement Program, 
http://www.ocair.com/generalaviation/gaimprovement (last accessed February 9, 2017). 

To ensure these goals were met, an “evaluation panel was appointed to review responses to 
the RFQ, which included a member of the general public who is knowledgeable about 
commercial and general aviation operations in the Southern California region, a 
representative from the County Executive Office/Real Estate Division, and three senior JWA 
employees representing the Business Development, Finance & Administration and 
Operations Divisions.”  (Id. at 3.)  The Panel was tasked with evaluating the written RFQ 
responses and interviewing each of the responding firms.  (Id.) 

The RFQ contained “General Requirements” that set forth minimum standards aimed at 
meeting the GAIP’s goals.  These minimum standards were required to be met in order for a 
firm to be deemed qualified for the FBO leasehold.  These included: 

1.  At a minimum, provide for aircraft fueling, aircraft storage 
 (hangars and tie-downs), aircraft charters and aircraft maintenance 
 and repair. Other allowed services may be provided as described in 
 the Scope of Services in Attachment C.”  
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2.  Offer all existing subtenants a right of first refusal to continue as 
 sublessees, in their existing locations, during the Interim Lease 
 term. 
 
3.  Agree to the terms of the attached Interim Lease (Attachments D 
 or E).  

4.  Comply with all applicable Federal, State and local laws and 
 regulations including but not limited to the Airport’s Rules and 
 Regulations and the County’s General Aviation Noise Ordinance 
 (GANO).  

5.  Provide a notarized statement from a bank or financial institution 
 licensed to do business in the State of California, or from such 
 other source that may be acceptable to the Airport and readily 
 verified through normal banking or financial channels, of evidence 
 of the Respondent Firm’s financial responsibility.  
 
6.  Clearly demonstrate the financial capability to initiate operations, 
 maintain all improvements and appurtenances that are required 
 commensurate with the operation(s) and service(s) to be provided, 
 and shall also demonstrate its ability to provide adequate working 
 capital to successfully continue the contemplated operation(s) once 
 initiated through the full term of the lease, permit, or agreement.  
 

(Ex. C, RFQ Attachment A at 2-3.) 

Specific minimum standards were further set forth in Attachment B, including that each 
responding firm “shall submit audited financial statements for the past three (3) years, 
including balance sheets and income statements” and “Provide a minimum of two airport 
references (name, title, e-mail address and telephone number) for full-service FBOs where 
Respondent Firm currently operates that meet the Minimum Qualifications outlined in 
Attachment A.”  (Ex. C, RFQ Attachment B at 3.) 

The RFQ set forth the process by which the FBO leases would be awarded:  “A selection 
committee will review each submitted SOQ [statement of qualifications]. Information 
included within the SOQ packet materials will be evaluated and, at its discretion, JWA will 
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invite the highest ranked FBOs to interview with the selection committee before final 
evaluations are complete.”   (Id. at 4.) 

The RFQ also provided the criteria for evaluation of the written SOQ submissions as set 
forth in Figure A, below. 

Figure A:  Evaluation Criteria 

 

And, the RFQ also provided that the “two highest ranked Respondent Firms will be 
recommended by the evaluation panel to the Board for Supervisors for selection and 
award” of the available leases.  (Id. at 6.) 
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Eight firms submitted responses to the RFQ.  Two of the firms were immediately 
disqualified, leaving six firms, including Signature, who were considered by the Panel 
through the RFQ vetting process. The final ranking of the firms was based on the combined 
scores of the Panel for both the written RFQ responses and the firms’ interviews.   

Signature was the highest-ranked Firm, receiving a near-perfect score from the Panel.  The 
Chart below, Figure B, is excerpted from the December 13, 2016 Staff Report of the County 
concerning the RFQ rankings and its recommendation to award Signature a FBO lease. 

Figure B.  RFQ Rankings 

 

Following the recommendation of the Panel, the Orange County Airport Commission, an 
independent body whose members are appointed by the Board of Supervisors and whose sole 
function is to make recommendations regarding SNA to the Board of Supervisors, also 
recommended an award to Signature. 

Despite these rankings, and despite the recommendations of the Panel and the Orange 
County Airport Commission, Signature was not awarded the lease at SNA.  Instead, on 
January 24, 2017, the Board voted to award leases to Atlantic Aviation and ACI Jet.  
Although Atlantic was ranked second behind Signature, ACI was ranked fifth out of six 
Firms—receiving over 800 points less than Signature in the impartial ranking process 
undertaken by the Panel based on the minimum standards set by the County. 

ACI’s SOQ failed to meet the minimum standards set by the County in the RFQ process.   



Calvin L. Scovel III 
Department of Transportation Office of Inspector General 
 
February 13, 2017 
Page Seven 

sd-694538  

First, ACI did not provide the required audited financials demonstrating “the financial 
capability to initiate operations, maintain all improvements and appurtenances that are 
required commensurate with the operation(s) and service(s) to be provided, and shall also 
demonstrate its ability to provide adequate working capital to successfully continue the 
contemplated operation(s) once initiated through the full term of the lease, permit, or 
agreement.”  In fact, the evaluation team acknowledged this omission.  Instead, it relied on 
vague statements that Olivier Leclereq, an ACI principal “is a highly successful and local 
businessman…who brings significant financial resources to bear and unequivocally 
demonstrates ACI Jet’s Financial Qualifications to respond to the RFP.”  (Ex. D, ACI SOQ, 
Oct. 19 Letter to Barbara Swift.) 

Second, ACI did not provide two airport references for full-service FBOs.  (Ex. D, ACI 
SOQ, References.)  ACI does not even operate two full service FBOs.  ACI only operates 
three FBOs in total (San Luis Obispo, Paso Robles, and Oceana).  It only operates one full 
service FBO (SBP).  These operations are not comparable to the operation at SNA. 

Third, ACI failed to demonstrate that is prepared to actually assume and successfully operate 
an FBO at SNA.  This is highlighted by the fact that ACI is now attempting to backfill its 
lack of qualifications, experience, key personnel, and technical expertise by attempting to 
recruit Signature’s employees.   

One of the members of the Orange Court Board of Supervisors called the decision to award 
ACI the FBO lease “unprecedented.”  This award was in in violation of the RFQ’s minimum 
standards, which created an objective, competitive evaluation process and ensured a level 
playing field governed by rational rules.  As set forth further below, this outcome violates 
SNA’s federal obligations and leaves SNA demonstrably less safe. 

II. OIG SHOULD INVESTIGATE IRREGULARITIES IN THE RFQ 
PROCESS BY THE COUNTY THAT HAVE THE EFFECT OF 
LEAVING SNA LESS SAFE 

The County’s leasing decision was plagued by irregularities and resulted in the award of a 
contract to ACI, which has not demonstrated an ability to “perform successfully under the 
terms and conditions of a proposed procurement.” 2 C.F.R. §200.318(h).  

With regard to process irregularities, the Board improperly and illegally ignored its own 
bidding procedures.  Once the County committed to an RFQ process, it was required by law 
to adhere to that process.  The failure to do so is a violation of the County’s ministerial duties 
and/or an abuse of discretion.  See Pozar v. Department of Transportation (1983) 145 
Cal.App.3d 269 (holding that published procedure adopted by a public entity which provides 
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that the public entity will do a certain thing is enforceable as a ministerial duty or chargeable 
as an abuse of discretion); Schram Const., Inc. v. Regents of the University of California 
(2010) 187 Cal.App.4th 1040 (rejecting a contract award where a public entity failed to 
comply with published bidding requirements). 

Second, the County deviated from established processes that previously afforded disappointed 
bidders an opportunity to challenge County decisions.  Under Federal Regulations, the County 
“alone must be responsible, in accordance with good administrative practice and sound 
business judgment, for the settlement of all contractual and administrative issues arising out 
of procurements. These issues include, but are not limited to, source evaluation, protests, 
disputes, and claims.”  2 C.F.R. §200.318(k). 

Prior to the selection of ACI, the County disqualified two bidders and those bidders had the 
opportunity to protest the County’s decision.  See Agenda Staff Report, Agenda Item 3, dated 
December 13, 2016 (“Staff Report”) at 3.  However, no bidder was given the opportunity to 
protest ACI’s selection.  The County’s departure from its prior process is inexplicable.  It is 
arbitrary and capricious to allow some bidders to protest prior to contract award, but not extend 
the same right to others, especially when the final selection decisions are at issue. 

Third, not only did the County deviate from its established processes, the RFQ failed to advise 
bidders of the process by which the ultimate selection would be made.  Having failed to advise 
bidders of the intent to depart from the evaluation criteria in the ultimate selection, the County 
deprived Signature, as the top ranked bidder under the published criteria of a meaningful 
opportunity to protest the actual, undisclosed process and the ultimate award.  The County 
provided no notice of the County’s intent to deviate from the RFQ’s evaluative criteria.   

Fourth, by establishing an objective ranking system and criteria against which bidders would 
be judged, the County was bound to adhere to the rules that it established to create a level 
playing field.  There was no indication in the RFQ that the County would even consider a 
fifth ranked proposer like ACI when it was clear that there were multiple superior bidders 
based upon the objective criteria the County established to control the award.  By failing to 
follow those criteria in the ultimate selection process, the County deprived the top-ranked 
finalist of a meaningful opportunity to protest the actual process or the ultimate selection of a 
fifth-ranked bidder.  There is no meaningful protest right if the published rules are not the 
actual rules followed by the County.  The County’s failure, as required by California law to 
follow the competitive bidders rules it itself established rendered Signature’s protest rights 
illusory. 

Fifth, the County “must award contracts only to responsible contractors possessing the ability 
to perform successfully under the terms and conditions of a proposed procurement. 
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Consideration will be given to such matters as contractor integrity, compliance with public 
policy, record of past performance, and financial and technical resources.”  2 C.F.R. 
§200.318(h). ACI has extremely limited FBO experience, all of which has taken place at 
airports that are much smaller than SNA with less significant air carrier operations.  ACI 
lacks the experience to operate at an airport like SNA and could not meet the minimum 
standards set forth through the RFQ process.  Allowing ACI to commence FBO operations at 
SNA will make the airport less safe. 

SNA is a vibrant and busy airport that has approximately 260,000 aircraft operations 
annually.  The National Plan of Integrated Airport Systems for 2011–2015 categorized SNA 
as a primary commercial service airport.  According to FAA records, SNA had 4,584,147 
enplanements in calendar year 2014 alone.1  SNA is the sole commercial airport in Orange 
County. General aviation operations outnumber commercial operations and several facilities 
at the airport, including Signature, serve the general aviation and corporate aviation 
community.  SNA covers 504 acres.  It has multiple general aviation facilities, an airline 
concourse building split into three terminal areas, and two paved runways, including one that 
exceeds 5,700 feet and is used by commercial aircraft and general aviation serving most 
incoming and departing traffic to the west of the airport.  This runway is ILS equipped. 

On the other hand, the largest airport at which ACI provides FBO services is San Luis 
Obispo.  SBP’s total aircraft operations are approximately one-fourth the amount of SNA’s, 
averaging only 67,000 annually.  Paso Robles (PRB) conducts even less operations, only 
34,000 annually.  And Oceano, which is so small that hasn’t been assigned a three-letter 
IATA airport code, is merely a 2,325 foot landing strip without a control tower.  Combined 
these three airports do not approach even half of SNA’s operations. 

The airports at which ACI operates are not comparable operations to SNA.  Permitting an 
unqualified and inexperienced FBO like ACI to replace Signature’s FBO services at SNA is 
a mistake with significant safety implications for the airport.  Indeed, Signature has an 
exemplary safety and security record operating at SNA.  ACI, on the other hand, has never 
provided FBO services at an airport like SNA, much less demonstrated the ability to do so 
safely and securely. 

Sixth, the County “must maintain records sufficient to detail the history of procurement. 
These records will include, but are not necessarily limited to the following: rationale for the 
                                                 
1 Enplanements for CY 2014 Passenger Boardings at Commercial Service Airports. Federal 
Aviation Administration. September 22, 2015, available at 
https://www.faa.gov/airports/planning_capacity/passenger_allcargo_stats/passenger/media/c
y14-commercial-service-enplanements.pdf.  
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method of procurement, selection of contract type, contractor selection or rejection, and the 
basis for the contract price.”  2 C.F.R. §200.318(i).  No such records exist here.  The process 
was infected by key decision making that was done behind closed doors. 

Finally, the County ignored its established contracting policy.  According to the County 
Contract Policy Manual, bidders proposing in connection with a “Statement of Qualification 
process” may protest an award “after [a] notice of the proposed contract award” is provided 
by the County.  See Manual at §1.3-104; see also Manual at § 1.3-105 (Requests for 
Proposals).2  However, the County never provided Signature (or any other bidder) notice of a 
“proposed contract” to ACI.  No remaining proposer, Signature included, had a meaningful 
opportunity to defend its proposal or protest the selection of ACI.   This deprivation of a right 
to protest before an award is made violates proper procedure.  It also prevented a fair and 
honest vetting of ACI—something the bid protest procedures are intended to provide.  This 
failure to properly vet an aviation service provider calls into question transportation safety at 
SNA. 

This letter is preliminary and the facts surrounding the situation at SNA are still developing.  
On behalf of Signature, we request that the OIG investigate the improprieties in this 
contracting matter, and we would welcome the opportunity to meet with the OIG to provide 
additional context and information concerning the County’s leasing decision.   

Sincerely, 

 
William V. O’Connor 
 
 
 
 

                                                 
2 Rules governing SOQs appear to apply here as confirmed by officials at JWA.  On 
December 13, 2016, JWA Executive Director Barry Rondinella stated: “We were in a request 
for qualification process not a request for proposals process . . . . First there was a statement 
of qualifications in response to our request for qualifications . . . . A panel reviewed those 
statements and weighted them based on the requirements listed in the RFQ . . . .”  See 
Afternoon Procd. at 4:12-4:15). 


