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TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD: 

PLEASE TAKE NOTICE THAT on March 6, 2017 at 2:00 p.m. in Department C12 of 

the above-entitled court located at 700 Civic Center Drive West, Santa Ana, California 92702, 

Defendant, COUNTY OF ORANGE, will and hereby does move this court, for an order requiring 

nonparty deponent, DR. SUSAN DEBIN, to produce all documents responsive to the deposition 

subpoena for production of business records previously served upon Dr. Debin by the County of 

Orange on December 22, 2016, seeking: 

Any and all documents and medical records, and all writings, including, 
but not limited to, all office, emergency room, inpatient, outpatient, and 
hospital charts and records, sign-in sheets, pharmacy records, all billing 
and itemized charges and insurance records, explanation of benefits 
(EOBs), billing off-sets, records of payment, amounts paid, and amounts 
adjusted, pertaining to the care, treatment, and examination of Jess A. 
Carbajal, DOB: 10/07/1955; SSN: XXX-XX-7400. 

(See, Declaration of Shannon L. Gustafson in Support of Motion to Enforce Subpoena 

("Gustafson Decl."), TT 2-3, Exhs. "A" — Subpoena, and "B" — Notice to Consumer). 

This Motion is made on the grounds that Plaintiff has identified his primary care physician, 

nonparty Dr. Debin, as one of the medical providers who treated him for some of the physical and 

mental injuries alleged in this lawsuit, but Plaintiff has objected to the production of such records 

on the basis of relevance and privacy concerns. However, these records are clearly relevant to 

Plaintiff's damages claims because Dr. Debin treated Plaintiff for the very injuries he is seeking 

recovery for in this action. Furthermore, Plaintiff has placed his physical and mental conditions 

squarely at issue in this case by virtue of his damages claim for emotional distress, and Defendant 

is entitled to discovery concerning information that could reveal any alternative sources of such 

emotional distress, as well as any other health conditions that may be causing the physical 

manifestations of his mental injuries. Likewise, Plaintiff's damages claim for future lost wages 

also places his physical and mental health condition at issue in this case, because Plaintiff 

calculates the extent of such damages upon his contention that he would be able to work until the 

age of 67 or 68. As such, Defendant must be able to test such allegation by, inter alia, reviewing 
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records which may contain information pertaining to medical conditions which would affect 

Plaintiff's claimed ability to work until that age. As these records are essential to the fair 

resolution of this case, any privacy concerns are clearly outweighed by the Defendant's rights to 

discover relevant information which would assist with its defense against Plaintiff's damages 

claims. (Gustafson Decl., ¶ 14). 

In light of the foregoing, and for each of the reasons discussed more thoroughly in 

Defendant's accompanying memorandum of points and authorities, there is good cause for the 

production of documents sought by way of the Subpoena in that the information requested is 

relevant to the subject matter of this litigation, reasonably calculated to lead to the discovery of 

admissible evidence, and material to the issues in this case. See, Cal. Civ. Proc. Code §§ 1985(b), 

1987.1, 2025.480(e) and 2017.010. 

Defendant's Motion is based on this Notice, the accompanying Memorandum of Points 

and Authorities, the Declaration of Shannon L. Gustafson and exhibits attached thereto, and upon 

such other and further oral and written matters as may properly come before the Court. 

DATED: January 27, 2017 LYNBERG & WATKINS 
A Professional Corporation 

NORMM J. WATKINS 
S. FRANK HARRELL 
SHANNON L. GUSTAFSON 
TINA A. SAPOUNAKIS 
Attorneys for Defendant, COUNTY OF ORANGE 
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MEMORANDUM OF POINTS AND AUTHORITIES  

I. INTRODUCTION 

Plaintiff Jess Carbajal has filed the instant action against Defendant County of Orange 

alleging that he was wrongfully terminated from his position as the Director of the Orange County 

Public Works Department ("OCPW") after criminal charges were filed against his Assistant 

Director, Carlos Bustamante, for committing numerous alleged criminal sexual assaults against 

various female subordinates while he was employed under Plaintiff's supervision at OCPW. As a 

result of the subject incident, Plaintiff seeks a wide array of damages for, in pertinent part: (1) 

Future lost earnings and benefits, based upon Plaintiff's alleged ability to work until the age of 67 

or 68; (2) Emotional distress damages, for the "embarrassment, humiliation and mental anguish" 

he suffered, and continues to suffer, as a result of the subject lawsuit; and (3) Medical expense 

damages for the physical injuries that manifested as a result of Plaintiff's emotional distress. 

In an attempt to further investigate the nature of Plaintiff's claims and the extent of his 

alleged damages, the County served Plaintiff with a limited number of discovery requests which 

have revealed information which places Plaintiff's physical and mental health squarely at issue in 

this case. For example, Plaintiff contends that his termination "harmed [his] ability to regain 

employment," which resulted in a "tremendous loss in [past and future] wages, life savings and 

loss in future retirement earnings." (See, Gustafson Decl., ¶ 4, Exh. "C" - Pl.'s Responses to 

Def.'s First Set of Special Interrogatories, at No. 15, pg. 52:8-10; see also, Gustafson Decl., ¶ 5, 

Exh. "D" — Def.'s First Set of Special Interrogatories to Pl. [for text of interrogatories]). Plaintiff 

calculates the amount of his future lost wages and benefits based upon his goal to "wok for the 

County for an additional 10-11 years and retire at the age of 67." (Exh. "C" at No. 15, pg. 53:14-

15). In this regard, Plaintiff values his future lost wages and benefits through December of 2023, 

as follows: $2,370,258.03 in lost future earnings; $320,716.00 in future lost annual leave; 

$257,760 in 401k funds without growth projected; and an annual loss of $162,624.86 in retirement 

benefits. Needless to say, Plaintiff's ambitious future lost damages claims has placed Plaintiff's 

physical condition—namely, his purported ability to work until the age of 67—squarely at issue 
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for this reason alone. 

Furthermore, Plaintiff's discovery responses and deposition testimony have revealed that 

Plaintiff attributes the following physical and mental injuries to the subject incident: "[o]n or 

about March 20, 2012[,] after being placed on administrative leave . . . [Plaintiff] began to fall into 

a deep depression due to the emotional distress," which caused him to experience a heighten sense 

of anxiety, loss of appetite, weight loss, hair loss, insomnia, panic attacks, and "boil like blisters" 

on the back of his neck. (Exh. "C" at No. 11). Plaintiff admits that he sought "the medical care  

of this] family physician"  for treatment of said injuries, and "when the treatment did not work 

[he] was referred to a specialist and remained in care for approx. 12-14 months." Id. (emphasis 

added). 

However, Plaintiff never disclosed the identity of the initial family physician who treated 

him for such injuries until the third volume of his deposition, when he finally identified Dr. Debin 

as his "family physician." (See, Gustafson Decl., I 6). Plaintiff further disclosed during his 

deposition that shortly after his July 9, 2012 termination, Plaintiff consulted with Dr. Debin for 

"advice on getting into therapy" because his emotional distress symptoms had heighted. Id. 

Plaintiff then went on to testify "it became so expensive" that Plaintiff had to stop, and that he 

"didn't have the financial wherewithal to be going to a therapist for $250 an hour." Id. While 

Plaintiff alleges that his mental and emotional injuries continue to "engage [him] daily," he has yet 

to provide Defendant with an estimated amount that he values his emotional distress claim (see, 

Exhs. "C" and "D" at No. 15), nor has he produced mE medical records indicating his treatment 

with Dr. Debin, or any other therapist. (Gustafson Decl., ¶¶ 4, 6). 

As such, in an effort to obtain information relevant to Plaintiff's liability and damages 

claims, and having been unable to secure the information directly from Plaintiff; Defense counsel 

served Dr. Susan Debin with a Deposition Subpoena for Production of Bustiness Records 

("Subpoena") on December 22, 2016, which sought: 

Any and all documents and medical records, and all writings, including, 
but not limited to, all office, emergency room, inpatient, outpatient, and 
hospital charts and records, sign-in sheets, pharmacy records, all billing 
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and itemized charges and insurance records, explanation of benefits 
(EOBs), billing off-sets, records of payment, amounts paid, and amounts 
adjusted, pertaining to the care, treatment, and examination of Jess A. 
Carbajal, DOB: 10/07/1955; SSN: XXX-XX-7400. 

(See, Gustafson Decl., ¶ 2, Exh. "A" — Deposition Subpoena for Production of Business Records). 

Defendant also served a Notice to Consumer upon Plaintiff, along with a copy of the County's 

Subpoena to Dr. Debin. (See, Gustafson Decl., 113, Exh. "B" — Notice to Consumer). 

On January 2, 2017, Plaintiff dispatched correspondence to Defense counsel objecting to 

the Subpoena on the grounds that the records requested are outside the scope of deposition 

testimony provided by Plaintiff and therefore irrelevant and overly-broad, and further that the 

request invades Plaintiff's constitutional privacy rights. (See, Gustafson Decl., ¶ 7, Exh. "E" —

Letter by Pl.'s counsel, dated 1/2/17). Plaintiff therefore requested that the Subpoena be 

immediately withdrawn, or at a minimum, that the request be limited to records from a single 

office visit in which Plaintiff had requested a referral to a psychologist. Id. On January 5, 2017, 

Plaintiff formally objected to the Subpoena on the same grounds set forth above. (See, Gustafson 

Decl., ¶ 8, Exh. "F" — Objection to Subpoena). 

On January 6, 2017, after having reviewed Plaintiff's asserted objections and the factual 

and legal authority asserted in support thereof, Defense counsel sent Plaintiff's counsel a letter 

which respectfully disagreed with Plaintiff's minimization concerning the extent of his treatment 

from Dr. Debin, as well as with Plaintiff's characterization of such records as "irrelevant" to his 

damages claims. (See, Gustafson Decl., ¶ 9, Exh. "G" — First Letter by Def.'s counsel, dated 

1/6/17). Rather, Defendant pointed to Plaintiff's deposition testimony concerning the extent of his 

alleged emotional distress damages and the physical ramifications he was experiencing as a result 

thereof—namely, anxiety, insomnia, and weight loss—as well as Plaintiff's contention that these 

symptoms of emotional distress began shortly after he was placed on administrative leave, and still 

continue to this day. Id. Defense counsel went on to explain that Plaintiff had placed his medical 

condition squarely at issue in this case by virtue of his damages claims, and further that the 

County was entitled to explore whether there were any alternative sources to Plaintiff's emotional 

7 
DEFENDANT COUNTY OF ORANGE'S NOTICE OF MOTION AND MOTION FOR ORDER 
ENFORCING AND COMPELLING COMPLIANCE WITH DEPOSITION SUBPOENA FOR 

PRODUCTION OF BUSINESS RECORDS TO NON-PARTY DR. SUSAN DEBIN 
dAlc-997S-C179R ‘r 1 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

6



distress during the relevant time period. Id. However, in a good faith attempt to address 

Plaintiffs concerns, Defendant agreed to limit the time frame of the Subpoena to March 2012 to 

the present—i.e., very time period that Plaintiff contends he suffered from emotional distress. 

Later on January 6, 2017, Plaintiffs counsel responded that the limited time frame 

proposed by Defendant was not sufficient because the request was still overly broad under Tylo v.  

Superior Court, 55 Cal. App. 4th 1379 (1997). (See, Gustafson Decl., ¶ 1 0 , Exh. "H" - Letter by 

Pl.'s counsel, dated 1/6/17). After reviewing the Tylo case which Plaintiff cited, Defense counsel 

responded with another letter on January 6, 2017, stating that the discovery sought in Tylo  

involved information which predated  the plaintiffs claims for emotional distress by two years. 

(See, Gustafson Decl., ¶ 11, Exh. "I" - First Letter by Def.'s counsel, dated 1/6/17). As Defendant 

had already agreed to limit the time frame of the subpoena, Defense counsel respectfully disagreed 

that the holding in Tylo was applicable. Id. 

Unfortunately, Plaintiff never responded to Defendant's last letter, nor was there any 

attempt to schedule a telephonic meet and confer to discuss these issues further. (Gustafson Decl., 

12). Rather, after Defendant responded that a case was distinguishable on its facts, Plaintiff 

halted all further meet and confer efforts and immediately sought court intervention by filing a 

Motion to Quash the Subpoena, which unfortunately is not set for hearing until April 17, 2017—a 

mere two weeks before the May 8, 2017 trial date in this matter. (See, Gustafson Decl., ¶ 12, Exh. 

"J" — Pl.'s Motion to Quash). 

As fully set forth herein, these records are directly relevant and essential to the fair 

resolution of this case, and therefore Defendant cannot wait until two weeks before trial to get a 

ruling on the discoverability of these records. This is especially true when viewed in combination 

with the fact that the Court had earlier available dates for Plaintiff's Motion to be heard—as 

evidenced by the March 6th hearing date Defendant was able to secure for the instant Motion. In 

any event, after having reviewed the arguments contained in Plaintiffs Motion to Quash, it 

became clear that the meet and confer efforts engaged in by Plaintiff were not sufficient to 

properly put Defendant on notice as to the full extent and/or nature of his objections so as to allow 
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a meaningful attempt at informal resolution. 

As such, on January 24, 2017, Defendant sent meet and confer correspondence to Plaintiff 

in yet another attempt to informally resolve the subject discovery dispute. (See, Gustafson Decl., 

¶13, Exhibit "K" — Def.'s letter, dated 1/24/17). Through this letter, Defense counsel provided 

Plaintiff with ample factual and legal authority supporting disclosure of the records at issue given 

their direct relevance to Plaintiff's asserted damages for physical injuries, emotional distress, and 

future lost wages/benefits. Id. However, in light of the concerns that were raised  for the first time 

in Plaintiff's Motion to Quash, and with a goal of resolving this issue informally, Defense counsel 

proposed to narrow the scope of the subpoena to exclude records pertaining to minor injuries that 

are unrelated to the physical symptoms of Plaintiff's emotional distress, such as "mumps" or the 

flu, so long as those minor conditions neither (1) manifest the same, or similar, symptoms to those 

which Plaintiff attributes to his emotional distress, nor (2) have any effect on Plaintiff's claimed 

ability to work until the age of 68. Id. 

Unfortunately, Plaintiff's counsel has yet to respond to Defendant's meet and confer 

efforts, and Defendant cannot wait until a mere two weeks before trial to receive the documents at 

issue. As such, for the reasons discussed below, Defendant respectfully requests this Court issue 

an order compelling Dr. Susan Debin to comply with the Subpoena, as modified with the 

narrowed scope set forth above, and produce all responsive documents within five (5) days of the 

hearing on this matter. See, Cal. Civ. Proc. Code §§ 1985.3(g) and 2025.460(a). 

II.	 GOOD CAUSE EXISTS TO COMPEL PRODUCTION BECAUSE THE RECORDS  

ARE RELEVANT TO PLAINTIFF'S ASSERTED DAMAGES CLAIMS, AND  

MATERIAL TO ESTABLISH DEFENDANT'S DEFENSE OF THE SAME  

One of the principal purposes of civil discovery is to give "greater assistance to the parties 

in ascertaining the truth and in checking and preventing perjury, and by providing an effective 

means of detecting and exposing false, fraudulent, and sham claims. . . ." Thoren v. Johnston &  

Washer, 29 Ca1.App.3d 270, 274 (1972). Concomitant with this purpose, the Civil Discovery Act 

and related provisions provide a swift enforcement mechanism against individuals resisting 
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discovery. Under these principles, and as further set forth below, this Court should grant the 

present Motion and order Dr. Debin to produce the requested treatment records. 

A party may move to compel a third party witness' production of documents, upon a 

showing of good cause, pursuant to California Code of Civil Procedure sections 2025.480, 

1985(b), and 1987.1. See also, Unzipped Apparel, LLC v. Bader, 156 Ca1.App.4th 123, 127 

(2007). To show good cause, the movant may demonstrate that the documents sought are subject 

to discovery because they are within the scope of discovery, and are material to the issues in the 

case. See, Cal. Civ.Proc. Code §§ 2025.4850(e) and 1985(b). "[A]ny party may obtain discovery 

regarding any matter,  not privileged, that is relevant to the subject matter involved . . . if the 

matter is itself admissible in evidence or appears reasonably calculated to lead to the discovery of 

admissible evidence. . . ." Cal. Civ. Proc. Code § 2017.010 (emphasis added). Information sought 

for discovery should be regarded as relevant "if it might reasonably assist a party in evaluating the 

case, preparing for trial, or facilitating settlement thereof." Gonzales v. Superior Court, 33 Cal. 

App. 4th 1539, 1546 (1995). 

Here, Plaintiff claims that the County is responsible for substantial damages for mental and 

physical injuries and economic loss that Plaintiff alleged he sustained as a result of the subject 

incident. As discussed above, Plaintiff has identified Dr. Debin as one of the medical providers 

who treated him for the very injuries he has claimed in this lawsuit, and therefore ample good 

cause exists for the production of these records because they are directly relevant and material to 

Plaintiff's liability and damages claims in this action. See, Cal. Civ. Proc. Code §§ 2017.010, 

2025.480(e), and 1985(b). 

Furthermore, despite Plaintiff's concerns regarding privacy, it is rudimentary that bringing 

a lawsuit for personal injuries implicitly waives a party's privacy rights in medical treatment that 

is directly relevant to issues in the case. See, Cal. Evid. Code § 996, Legislative Comment ("[T]he 

physician-patient privilege does not exist in any proceeding in which an issue concerning the 

condition of the patient has been tendered by the patient. If the patient himself tenders the issue of 

his condition, he should not be able to withhold relevant evidence from the opposing party by the 

10 
DEFENDANT COUNTY OF ORANGE'S NOTICE OF MOTION AND MOTION FOR ORDER 
ENFORCING AND COMPELLING COMPLIANCE WITH DEPOSITION SUBPOENA FOR 

PRODUCTION OF BUSINESS RECORDS TO NON-PARTY DR. SUSAN DEBIN 
ACM-927S-079R %/ 1 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

9



exercise of the physician-patient privilege."); see also, Vinson v. Superior Court, 43 Ca1.3d 833, 

842 (1987); Patterson v. Superior Court, 147 Cal.App.3d 927, 931-932 (1983) ("the trial court did 

not err in ordering disclosure of the psychiatric records" despite assertion of privilege because the 

plaintiffs medical and psychiatric history was put at issue by the lawsuit); Britt v. Superior Court, 

20 Cal. 3d 844, 849 (1978) ("[I]n seeking recovery for physical and mental injuries plaintiffs have 

unquestionably waived their physician-patient and psychotherapist-patient privileges as to all 

information concerning the medical conditions which they have put in issue."). 

This rule is known as the patient-litigant rule. "A party should not be permitted to assert a 

mental or physical condition in seeking damages or in seeking to absolve himself from liability 

and at the same time assert the privilege in order to prevent the other party from ascertaining the 

truth of the claim and the nature and extent of the injury or condition." In re Lifschutz, 2 Ca1.3d 

415, 433 n.17 (1970). As determined by the Supreme Court in Lifschutz, when a plaintiff has 

initiated suit to recover damages for personal injuries, it is entirely consistent with statutory and 

constitutional privacy protections to subpoena all documents regarding the plaintiffs treatment 

with health care providers identified by the plaintiff in discovery. See, Lifschutz, supra, 2 Ca1.3d 

at 420 (approving deposition subpoena to psychiatrist for "all of his medical records relating to the 

treatment of [plaintiff]"). As such, as long as Plaintiff is pursuing his claims for emotional 

distress, as well as the physical injuries arising therefrom, the patient-litigant rule renders 

Plaintiffs treatment records relevant and discoverable in this action—especially when the records 

at issue are from a medical provider that Plaintiff identifies as having treated him for the very 

injuries that are the subject of his lawsuit. Id. 

Moreover, the County's ability to adequately investigate this case and defend against 

Plaintiffs damages claims would be unfairly handicapped without access to the subject records, 

because the County cannot properly evaluate the full extent of Plaintiffs damages for emotional 

distress and future lost wages. First, these records are directly relevant to the extent of Plaintiff s 

asserted emotional distress damages because they could reveal alternative sources  of the 

emotional distress. Defendant therefore cannot limit the scope of the subpoena, as suggested by 
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Plaintiff, to only those records which evidence Plaintiff's complaints concerning the physical 

manifestations of his emotional distress. Indeed, narrowing the subpoena in this regard would 

have the undesired effect of excluding records pertaining to any conditions or complaints that are 

unrelated to Plaintiff's emotional distress, but which manifest the same or similar symptoms. For 

example, if Plaintiff was treated for a thyroid problem that also causes symptoms of weight loss or 

hair loss, Defendant would be entitled to such records because they would reveal alternative 

causes of his claimed physical injuries. Likewise, Defendant is entitled to know whether Plaintiff 

was diagnosed with any life-altering illnesses or conditions which could be causing, or 

contributing to, any emotional distress, especially given Plaintiff's claim that he continues to 

experience such symptoms daily. (See, Exh. "C" at No. 12) ("[T]he damages are both mental and 

emotional injuries that engage [Plaintiff] daily" and have caused Plaintiff to experience ". . . 

sever[e] isolation and physical detrition."). 

Lastly, these records are also relevant to Plaintiff's damages claim for future lost 

wages/benefits. Indeed, Plaintiff basis his calculation of such damages on his plan to retire at the 

age of 67, or on or about December 2023. (See, Exh. "C" at No. 15, pg. 53:14-15). Defendant is 

therefore permitted to test this allegation by, inter alia, reviewing records which may contain 

information pertaining to any medical conditions which would affect Plaintiffs claimed ability to 

work until that age. 

In sum, these records are essential to the fair resolution of the case because, without them, 

Defendant would be deprived of learning necessary information which would assist with its 

defense against Plaintiffs damages claims. Accordingly, any claims of privacy in these records 

must give way to Defendant's right to defend against Plaintiffs lawsuit. See, John B. v. Superior  

Court, 38 Cal. 4th 1177, 1199 (2006) ("The right to privacy [ ] is not absolute. In appropriate 

circumstances, this right must be balanced against other important interests. On occasion [a 

party's] privacy interests may have to give way to [the] opponent's right to a fair trial.") (internal 

citations omitted). Furthermore, to address Plaintiff's privacy concerns, Defendant has agreed to 

accept these records pursuant to the protective order already in place. (Exhibit K — letter dated 
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January 24, 2017). 

III. CONCLUSION  

The County has demonstrated good cause for the disclosure of Plaintiff's medical and 

billing records from Dr. Debin given their direct relevance and materiality to the issues in this 

lawsuit. (Gustafson Decl., ¶ 14). To the extent that Defendant's initial subpoena was overly broad 

Defendant has agreed to limit the time frame of the subpoena to March 2012 to the present. 

Defendant further agreed to limit the subpoena to exclude any minor ailments that would not 

reflect an inability to work or an alternative source of Plaintiff's mental and physical symptoms. 

As such, and for each of the foregoing reasons, Defendant County of Orange respectfully requests 

that this Court grant the instant Motion to Enforce the Subpoena, and order Dr. Debin to comply 

with the Subpoena by producing all responsive documents within five (5) days of hearing on this 

matter. 

DATED: January 27, 2017 LYNBERG & WATKINS 
A Professional Corporation 

By: 
NORMAN J. WATKINS 
S. FRANK HARRELL 
SHANNON L. GUSTAFSON 
TINA A. SAPOUNAKIS 
Attorneys for Defendant, COUNTY OF ORANGE 
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DECLARATION OF SHANNON L. GUSTAFSON  

I, SHANNON L. GUSTAFSON, declare and state as follows: 

1. I am an attorney duly licensed to practice before all of the courts of the State of 

California, and am a partner with the law firm of Lynberg & Watkins, counsel of record for 

Defendant COUNTY OF ORANGE. I am personally familiar with the facts alleged herein, and if 

so called upon, I could and would competently testify to those facts referred to herein. 

2. Attached hereto as Exhibit "A" is a true and correct copy of Defendant County of 

Orange's Deposition Subpoena for Production of Business Records ("Subpoena") served upon Dr. 

Susan Debin on December 22, 2016, seeking Plaintiff's medical and billing records, as well as 

other relevant documents pertaining to said treatment. 

3. Attached hereto as Exhibit "B" is a true and correct copy of Defendant's Notice to 

Consumer or Employee, served upon Plaintiff Jess Carbajal, along with a copy of the County's 

Subpoena to Dr. Debin. 

4. Attached hereto as Exhibit "C" is a true and correct copy of the pertinent portions 

of Plaintiff's Responses to Defendant's First Set of Special Interrogatories, dated April 18, 2014, 

wherein Plaintiff provides further information as to his damages claims, and admits that he sought 

"the medical care of this! familp physician"  for treatment of his physical and mental injuries. 

(See, Response to No. 11). While Plaintiff alleges that his mental and emotional injuries continue 

to "engage [him] daily," he has yet to provide Defendant with an estimated amount that he values 

his emotional distress claim, nor has he produced cm medical records indicating his treatment 

with Dr. Debin, or any other therapist. (See, Response to Nos. 12 and 15). Plaintiff also indicates 

that he calculates the amount of his future lost wages and benefits based upon his goal to "wok for 

the County for an additional 10-11 years and retire at the age of 67." (See, Response to No. 15, pg. 

53:14-15). 

5. Attached hereto as Exhibit "D" is a true and correct copy of the full text of 

Defendant's First Set of Special Interrogatories to Plaintiff, for this Court's reference as to the 

Responses listed in the previous Exhibit. 
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6. Through written discovery, Plaintiff never disclosed the identity of the initial 

family physician who treated him for his injuries. (See, Exhs. "C" and "D" at No. 13). It was not 

until Plaintiff's third volume of his deposition that he identified, for the first time, Dr. Debin as his 

"family physician." Plaintiff further disclosed during this deposition that he also consulted with 

Dr. Debin concerning "advice on getting into therapy" because his emotional distress symptoms 

had heightened; however, the therapy "became so expensive" that Plaintiff was unable to continue 

with it. Plaintiff's entire deposition testimony is presently subject to the parties' Stipulated 

Protective Order, and therefore has not been filed as an exhibit to this declaration. To the extent 

this Court wishes to examine the portions of Plaintiffs deposition testimony referenced herein, 

Defendant proposes to lodge such testimony under conditional seal with the Court, or to bring the 

same to the hearing on the instant Motion. 

7. Attached hereto as Exhibit "E" is a true and correct copy of Plaintiffs counsel's 

letter to Defense counsel, January 2, 2017. 

8. Attached hereto as Exhibit "F" is a true and correct copy of Plaintiff's objection to 

the Subpoena, dated January 5, 2017. 

9. Attached hereto as Exhibit "G" is a true and correct copy of the first letter Defense 

counsel sent Plaintiff's counsel on January 6, 2017, responding to Plaintiff's objections and 

agreeing to limit the time-frame of the records requested to March 2012 through the present. 

10. Attached hereto as Exhibit "H" is a true and correct copy of Plaintiff's counsel's 

letter in response to the previous exhibit, dated January 6, 2017. 

11. Attached hereto as Exhibit "I" is a true and correct copy of the second letter 

Defense counsel send Plaintiffs counsel on January 6, 2017, responding to Plaintiffs contentions 

and advising that the case relied upon by Plaintiff was distinguishable on its facts. 

12. Unfortunately, Plaintiff never responded to Defendant's last letter, nor was there 

any attempt to schedule a telephonic meet and confer to discuss these issues further. Rather, after 

Defendant responded that a case was distinguishable on its facts, Plaintiff halted all further meet 

and confer efforts and immediately sought court intervention by filing a Motion to Quash the 

Subpoena, which unfortunately is not set for hearing until April 17, 2017—a mere two weeks 
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before the May 8, 2017 trial date in this matter. Attached hereto as Exhibit "J" is a true and 

correct copy of Plaintiff's Motion to Quash. 

13. After having reviewed the arguments contained in Plaintiff's Motion to Quash, it 

became clear that the meet and confer efforts engaged in by Plaintiff were not sufficient to 

properly put Defendant on notice as to the full extent and/or nature of his objections so as to allow 

a meaningful attempt at informal resolution. As such, on January 24, 2017, Defendant sent meet 

and confer correspondence to Plaintiff in yet another attempt to informally resolve the subject 

discovery dispute, which provided further authority supporting the disclosure of the records and 

agreed to limit the scope of the subpoena further to address the concerns which were raised for the 

first time in Plaintiff's Motion to Quash. Attached hereto as Exhibit "K" is a true and correct copy 

of Defense counsel's January 24, 2017 meet and confer correspondence. 

14. Unfortunately, Plaintiff's counsel has yet to respond to Defendant's meet and 

confer efforts, and Defendant cannot wait until a mere two weeks before trial to receive the 

documents at issue given their direct relevance and materiality to the issues in this lawsuit. 

Specifically, Plaintiff has identified his primary care physician, nonparty Dr. Debin, as one of the 

medical providers who treated him for some of the physical and mental injuries alleged in this 

lawsuit. The records are therefore clearly relevant to Plaintiff's damages claims because Dr. 

Debin treated Plaintiff for the very injuries he is seeking recovery for in this action. Furthermore, 

Plaintiff has placed his physical and mental conditions squarely at issue in this case by virtue of 

his damages claim for emotional distress, and Defendant is entitled to discovery concerning 

information that could reveal any alternative sources of such emotional distress, as well as any 

other health conditions that may be causing the physical manifestations of his mental injuries. 

Likewise, Plaintiff's damages claim for future lost wages also places his physical and mental 

health condition at issue in this case, because Plaintiff calculates the extent of such damages upon 

his contention that he would be able to work until the age of 67 or 68. As such, Defendant must 

be able to test such allegation by, inter alia, reviewing records which may contain information 

pertaining to medical conditions which would affect Plaintiff's claimed ability to work until that 

age. As these records are essential to the fair resolution of this case, any privacy concerns are 
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clearly outweighed by the Defendant's rights to discover relevant information which would assist 

with its defense against Plaintiff's damages claims. Further, Defendant is willing to accept the 

records subject to a protective order. 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct. 

Executed on this 27th day of January, 2017, at Orange County, California. 

SHANNON L. G(TST---AFSO-N, Declarant 
By: 
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WorkOrder#: 187363.004 

 

 

ATTORNEY OR PARTY WITHOUT ATTORNEY (Name, slate bar number, end address): 

Shannon L. Gustafson, Esquire, SBN. 228856 

Lynberg & Watkins 

1100 Town And Country Road Suite 1450 

Orange, CA 92868 

TELEPHONE NO.; (714) 937-1010 FAX: (714) 937-1003 

ATTORNEY FOR NAME : Defendants County of Orange, et al. 

SUPERIOR COURT OF CALIFORNIA, COUNTY OF ORANGE 
STREET ADDRESS: 700 CIVIC CENTER DRIVE WEST 
MAILING ADDRESS: 700 CIVIC CENTER DRIVE WEST 

CITY AND ZIP CODE: SANTA ANA, CA 92701 

BRANCH NAME: CENTRAL JUSTICE CENTER 

 

FOR COURT USE ONLY 

 

    

    

 

PLAINTIFF/PETITIONER:Jess A. Carbajal 
DEFENDANT/RESPONDENT:County of Orange, et al. 

      

DEPOSITION SUBPOENA 
FOR PRODUCTION OF BUSINESS RECORDS  

THE PEOPLE OF THE STATE OF CALIFORNIA, TO: The Custodian of Records for: 
Susan Debin, M.D. 
1234 West Chapman Avenue, Suite 101, Orange, CA 92868 

1. YOU ARE ORDERED TO PRODUCE THE BUSINESS RECORDS described in item 3  as follows: 

CASE NUMBER: 
30.2013-00688237-CU-CRCJC 

 

  

 

TO (name of deposition office): US Legal Support Inc. 
ON (date)/ AT (time): 01/12(2017 9:00AM 
LOCATION: 20970 Warner Center Ln. Suite C, Woodland Hills, CA 91367 

   

 

Do not release the requested records to the deposition officer prior to the date and time stated above. 

 

by delivering a true, legible and durable copy of business records described in item 3, enclosed in a sealed inner 
 wrapper with the title and number of the action, name of witness, and date of subpoena clearly written on it. The inner wrapper 
shall then be enclosed in an outer envelope or wrapper, sealed, and mailed to the deposition officer at the address in item 1. 

by delivering a true, legible and durable copy of the business records described in item 3 to the deposition officer at 
the witness's address, on receipt of payment in cash or by check of the reasonable costs of preparing the copy, as determined 
under Evidence Code Section 1563(b), 

by making the original business records described in item 3 available for inspection at your business address by the 
attorney's representative and permitting copying at your business address under reasonable conditions during normal 
business hours. 

2. The records are to be produced by the date and time shown in item 1 (but not sooner than 20 days after the issuance of the 
deposition subpoena, or 15 days after service, whichever date is later). Reasonable costs of locating records, making them available 
or copying them, and postage, if any, are recoverable as set forth in Evidence Code section 1563(b). The records shall be 
accompanied by an affidavit of the custodian or other qualified witness pursuant to Evidence Code Section 1561. 

3. The records to be produced are described as follows (if electronically stored information is demanded, the form or forms in 
which each type of information is to be produced may be specified): 

Any and all documents and medical records, and all writings, including, but not limited to, all office, emergency room, inpatient, outpatient, and hospital 
charts and records, sign-In sheets, pharmacy records, all billing and Itemized charges and insurance records, explanation of benefits (E0Bs), billing off-sets, 
records of payment, amounts paid, and amounts adjusted, pertaining to the care, treatment, and examination of Joan A. Carbajal, DOB: 10/07/1955, SSN: 

XXX-XX-7400. 

El Continued on Attachment 3. 

4. IF YOU HAVE BEEN SERVED WITH THIS SUBPOENA AS A CUSTODIAN OF CONSUMER OR EMPLOYEE RECORDS UNDER CODE OF 
CIVIL PROCEDURE SECTION 1985.3 OR 1985.6 AND A MOTION TO QUASH OR AN OBJECTION HAS BEEN SERVED ON YOU, A COURT 
ORDER OR AGREEMENT OF THE PARTIES, WITNESSES, AND CONSUMER OR EMPLOYEE AFFECTED MUST BE OBTAINED BEFORE 
YOU ARE REQUIRED TO PRODUCE CONSUMER OR EMPLOYEE RECORDS. 

DISOBEDIENCE OF THIS SUBPOENA MAY BE PUNISHED AS CONTEMPT BY THIS COURT. YOU WILL ALSO BE LIABLE 
FOR THE SUM OF FIVE HUNDRED DOLLARS AND ALL DAMAGES RESULTING FROM YOUR FAILURE TO OBEY. 

Date issued: 12/21/2016 

Shannon L. Gustafson, Esquire 

 

IS/ Shannon L. Gustafson, Esquire 
(TYPE OR PRINT NAME) 

 

(SIGNATURE OR PERSON ISSUING SUBPOENA) 

  

ATTORNEY-AT-LAW 

  

(TITLE) 

  

(Proof of service on  reverse) Page 1 of 2 

Form Adopted for Mandatory Use 
Judicial Council or California 
6UBP-010 (Rev. January 1, 20121 

DEPOSITION SUBPOENA FOR PRODUCTION 
OF BUSINESS RECORDS 

Code of CM Procedure, §§ 2020.410- 24120.440; 
Government Code,§ 68097.1 
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WorkOrder#: 187363.004 

PLANTIFF/PETITIONER: Jess A. Carbajal CASE NUMBER; 
30-2013-00688237-CU-CR-CJC 

DEFENDANT/RESPONDENT: County of Orange, et al. 

PROOF OF SERVICE OF DEPOSITION SUBPOENA FOR 
PRODUCTION OF BUSINESS RECORDS 

1. I served this Deposition Subpoena for Production of Business Records by personally delivering a copy to the person served as 
follows: 

a. Person served (name): 

b. Address where served: Susan Debin, M.D., 1234 West Chapman Avenue, Suite 101 
Orange, CA 92868 
Phone: (714) 532-6713 

c. Date of delivery : 

d. Time of delivery: 

a. (1) Cl Witness fees were paid. 
Amount  

(2) CI Copying fees were paid. 
Amount  

f. Fee for service  

2. I received this subpoena for service on : (date) 

3. Person serving: 
a. Q Not a registered California process server. 

b. QCalifornia sheriff, marshal, or constable. 

c. Q Registered California process server. 

d. Q Employee or independent contractor of a registered California process server. 

e. Q Exempt from registration under Bus. & Prof. Code section 22350(b). 

f. LI Registered professional photocopier. 

g. El Exempt from registration under Bus. & Prof Code section 22451. 

h. Name, address, and telephone number, and if applicable, county of registration and number: 

US Legal Support Inc. 
20970 Warner Center Ln. Suite C 
Woodland Hills, CA 91367 
Phone: (818) 878-9227 

I declare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct. 

Date: 

 

(For California sheriff or marshal use only) 
I certify that the foregoing is true and correct. 

Date: 

   

(SIGNATURE) (SIGNATURE) 

BUZIP {WM. J..1,11.2914 DEPOSITION SUBPOENA FOR PRODUCTION Page2 of 2 

OF BUSINESS RECORDS 
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WorkOrder# 187363 

Jess A. Carbajal, 

vs. 

County of Orange, et al., 

Case No.: 30-2013-00688237-CU-CR-CJC 

SERVICE LIST 

Gary S. Bennett, Esquire 
Law Offices of Gary S. Bennett 
23161 Mill Creek Drive Suite 170 
Laguna Hills, CA 92653 
(949) 837-9091 Fax: (949) 837-8240 

Wylie A. Aitken, Esquire 
Aitken, Aitken & Cohn 
Three MacArthur Place, Suite 800 
Santa Ana, CA 92707 
(714) 434-1424 Fax: (714) 434-3600 
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WorkOrder* 187363.004 
ATTORNEY OR PARTY WITHOUT ATTORNEY (Name, stele bar number, and address): FOR COURT USE ONLY 
Shannon L. Gustafson, Esquire , SBN. 228856 
Lynberg & Watkins 
1100 Town And Country Road Suite 1450 
Orange, CA 92868 

TELEPHONE: (714) 937-1010 FAX NO.: (714) 937-1003 
ATTORNEY FOR mamas. Defendants Count of orange, et  al.  
SUPERIOR COURT OF CALIFORNIA, COUNTY OF ORANGE 

STREET ADDRESS: 700 CIVIC CENTER DRIVE WEST 
MAILING ADDRESS: 700 CIVIC CENTER DRIVE WEST 

CITY AND ZIP CODE: SANTA ANA, 92701 
BRANCH NAME: CENTRAL JUSTICE CENTER 

PLAINTIFF/PETITIONER: Jess A. Carbajal CASE NUMBER: 

30-2013-00688237-CU-CR-CJC 
DEFENDANT/RESPONDENT: County of Orange, et al. 

NOTICE TO CONSUMER OR EMPLOYEE AND OBJECTION 
(Code of Clv. Proc., §§ 1985.3, 1986.6)  

NOTICE TO CONSUMER OR EMPLOYEE 
TO (name): Jess A. Carbajal 
1. PLEASE TAKE NOTICE THAT REQUESTING PARTY (name): County of Orange, et al. 

SEEKS YOUR RECORDS FOR EXAMINATION by the parties to this action on (Specify Date): 01/12/2017 9:00AM 
The records are described in the subpoena directed to witness (specify name and address of person or entity from whom records are sought): 
Susan Debin, M.D., 1234 West Chapman Avenue, Suite 101, Orange, CA 92868 

A copy of the subpoena is attached. 
2. If you object to the production of these records, YOU MUST DO ONE OF THE FOLLOWING BEFORE THE DATE SPECIFIED IN 

ITEM a. OR b. BELOW: 
a. If you are a party to the above-entitled action, you must file a motion pursuant to Code of Civil Procedure section 1987.1 to 

quash or modify the subpoena and give notice of that motion to the witness and the deposition officer named in the 
subpoena at least five days before the date set for the production of the records. 

b. If you are not a party to this action, you must serve on the requesting party and on the witness, before the date set for 
production of the records, a written objection that states the specific grounds on which production of such records should be 
prohibited. You may use the form below to object and state the ground for your objection. You must complete the Proof of 
Service on the reverse side indicating whether you personally served or mailed the objection. The objection should not be 
filed with the court. WARNING: IF YOUR OBJECTION IS NOT RECEIVED BEFORE THE DATE SPECIFIED IN ITEM 1, 
YOUR RECORDS MAY BE PRODUCED AND MAY BE AVAILABLE TO ALL PARTIES. 

3. YOU OR YOUR ATTORNEY MAY CONTACT THE UNDERSIGNED to determine whether an agreement can be reached in writing to 
cancel or limit the scope of the subpoena. If no such agreement is reached, and if you are not other wise represented by an attorney in 
this action, YOU SHOULD CONSULT AN ATTORNEY TO ADVISE YOU OF YOUR RIGHTS OF PRIVACY. 
Date: 12/21/2016 

IS/ Shannon L. Gustafson, Esquire 
Shannon L. Gustafson, Esquire 

(TYPE OF PRINT NAME) 

  

(SIGNATURE OF REQUESTING PARTY M ATTORNEY) 

OBJECTION BY NON-PARTY TO PRODUCTION OF RECORDS 

1. El I object to the production of all of my records specified in the subpoena. 

2, Fi  I object only to the production of the following specified records: 

3. The specific grounds for my objection are as follows: 

Date: 

(TYPE OF PRINT NAME) SIGNATURE OF REQUESTING PARTY ATTORNEY 

(Proof of service on page 2) 

Form Adopted for Mandatory Use 
Judiolal Council al California 

fil.d3P-NS.df ow. January 1, 20001 
NOTICE TO CONSUMER OR EMPLOYEE AND OBJECTION 

(Code Clv. Proc., §§ 1985.3, 1985.6) 

Code of Clan Procedure, 
m10136.0. 1905.6, 

2020.010-2020.510 
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187383.004PLAINTIFF/PETITIONER: Jess A. Carbajal 

DEFENDANT/RESPONDENT: County of Orange, et al. 

WorkOrderit.187363.004 
CASE NUMBER: 

30-2013-00688237-CU-CR-CJC 

PROOF OF SERVICE OF NOTICE TO CONSUMER OR EMPLOYEE AND OBJECTION 
(Code Civ. Proc.,§§ 1985.3, 1965.6) n Personal Service rn  Mail 

1. At this time of service I was at least 18 years of age and not a party to this legal action. 
2. I served  a copy of the Notice to Consumer or Employee and Objection as follows (check either a or b): 

a [ICJ Personal service. I personally delivered the Notice to Consumer or Employee and Objection as follows: 

(1) Name of person served: SEE ATTACHED SERVICE LIST (3) Date served: 12122/2016 
(2) Address: (4) Time served: 

b. El Mail. I deposited the Notice to Consumer or Employee and Objection in the United States mail, in a sealed envelope with 
postage fully prepaid. The envelope was addressed as follows: 

(1) Name' of person served: 
(2) Address: 

(5) I am a resident of or employed in the county where the Notice of Consumer or Employee and Objection was mailed. 
c. My residence or business address is (specify): 20970 Warner Center Ln. Suite C , Woodland Hills, CA 91367 
d. My phone number is (specify): (818) 878-9227 

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct. 
Date: 12122/2016 

Angie Salvatierra  
(TYPE OR PRINT NAME OF PERSON WHO SERVED) 

IS/ 

 

(SIGNATURE OF PERSON WHO SERVED) 

PROOF OF SERVICE OF OBJECTION TO PRODUCTION OF RECORDS 
(CODE OF CIV. PROC., W985.3, 1985.6) 

Personal Service j Mail 
1. At this time of service I was at least 18 year of age and not a party to this legal action. 
2. I served a copy of the Objections to Production of Records as follow (complete either a or b): 

a. ON THE REQUESTING PARTY 
(1) El Personal service. I personally delivered the Objection to Production of Records as follows: 

(i) Name of person served: (iii) Date served: 
(ii) Address: (iv) Time served: 

(2.) El Mali. I deposited the Objection to Production of Records in the United Stated mail, in a sealed envelope with 
postage fully prepaid. The envelope was addressed as follows: 

(i) Name of person served: (iii) Date served: 
(ii) Address: (iv) Time served: 

(v) I am resident of or employed in the county where the Objection to Production of Records was mailed. 
b. ON THE WITNESS: 

(1) Personal service. I personally delivered the Objection to Production of Records as follows: 
(i) Name of person served: (iii) Date served: 
(ii) Address: (iv) Time served: 

(2) 0 Mall. I deposited the Objection to Production of Records in the United Stated mail, in a sealed envelope with 
postage fully prepaid. The envelope was addressed as follows: 

(i) Name of person served: (iii) Date served: 
(ii) Address: (iv) Time served: 

3. My residence or business address is: (specify) 
4. My phone number is: (specify) 
I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct. 

Date: 

(TYPE OR PRINT NAME OF PERSON WHO SERVED) (SIGNATURE OF PERSON WHO SERVED) 

Page 2 of 2 

Form Adopted for Mandatory Utre 
JudIalel Counoll of California 

6UBP-025(Rev. January 1, 2008) 

NOTICE TO CONSUMER OR EMPLOYEE AND OBJECTION 
(Code Civ. Proc., §§ 1985.3,1985.6) 

Code of Civil Procedure, 
551085.3, 1 eas.6, 

2020 010-2020.610 

(3) Date of mailing: 
(4) Place of mailing: 
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PONSE TO 
through 100, Inclusive, ININTERROGATORIES 
COUNTY OF ORANGE and DOES 1 

LAW OFFICE OF GARY S. BENNETT 
GARY S. BENNETT - State Bar No. 162411 
23161 Mill Creek Dr. #340 
Laguna Hills, CA 92653 
Telephone (949) 837-9091 
Facsimile (949) 837-8240 

WYLIE A. AITKEN- State Bar No. 37770 
MICHAEL A. PENN - State Bar No. 233817 
AITKEN+AITKEN+COHN 
3 MACARTHUR PLACE, SUITE 800 
P.O. BOX 2555 
SANTA ANA, CA 92707-2555 
Telephone (714) 434-1424 
Facsimile (714) 434-3600 

Attorneys for Plaintiff JESS A. CARBAJAL 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF ORANGE-CENTRAL JUSTICE CENTER 

JESS A. CARBAJAL, CASE NO. 30-2013-00688237-CU-CR-CJC 
Unlimited Civil Case 

Assigned for all purposes to: 
Hon. Kirk Nakamura 
Dept. C-15 

Defendants. 
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be surprised by the action. When she answered the phone she was in high spirits and 

after I gave her the news she sounded totally dishearten and defeated 

On or about March 14, 2012 Ms. Daniells stopped by my office to hand me her notice 

of retirement and said that after much consideration and discussion with her family she 

was moving forward with retirement and that her last day would be March 22, 2012. 

11. On or about March 20, 2012 after being placed on administrative leave and knowing 

that I would not be around to address questions and or even defend myself against any 

all allegations I began to fall into a deep depression due the emotional distress of 

watching what was happening. This also brought on a heighten sense of anxiety that I 

could not control when it would flare up and or how massive it would get. My anxiety 

attacks would flare up in such a way that I felt my chest was going to explode if I did 

get up and or leave what I was doing. With each passing day and the reading of the 

daily news coverage that surrounded the Bustamante case I became more withdrawn 

and isolated and losing my sense of self-worth. I lost my appetite and began to see 

weight loss and loss of hair. At night I still cannot get through a few hours of sleep 

without waking up in a cold sweat and having a panic attack. The side effects of sleep 

deprivation, the heighten panic and anxiety and the constant strain on my body started 

to show increase damage by developing boil like blisters on the back of my neck. I 

would seek the medical care of my family physician and when the treatment did not 

work I was referred to a specialist and remained in care for approx. 12-14 months. 

12. The damages are both mental and emotional injuries that engage me daily. If I am out 

driving I find myself being distracted by the thoughts of how this case was handled 

and the damage it has caused my life, my career and how it has impacted my family. I 

was directed by the CEO not to speak to anyone but him and I was not to speak to the 

media at all and being unable to speak out during the period of time that I was on 

administrative leave because I was still a county employee forced me to hold all of the 
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emotions in causing sever isolation and physical detrition. After termination the feeling 

of betrayal and worthlessness over welled me, no one cared about the truth and my 

side of the story and the fact the CEO had been given a copy of the first anonymous 

letter by Supervisor Bill Campbell and the CEO never turned that over the Central 

HRD to investigate was sickening, they just both appeared in the July 7, 2012 OC 

Register article as innocent executive and elected that didn't know how to handle a 

matter of this nature. The article would go one to say that I had promoted Mr. 

Bustamante and everyone knew that was not true and that Mr. Bustamante had greased 

those wheels with his friend the CEO before I got in the picture and when Mr. 

Bustamante was selected to attend Harvard at a cost over $12,000 mare than what was 

budgeted for several divisions that it was Supervisor Bill Campbell and CEO Tom 

Mauk that were behind this. Yet the county handled the media and made the entire 

thing fall on me and the emotional roller coaster that it send me on has been difficult to 

overcome. Each and every interview I go on I need to re-live this case and how it was 

handled. I have to share with the prospective employer that I was the only executive 

that was terminated for cause, but that the county has never provided details of such 

cause. Each and every day I go through the emotions all over again. The anxiety 

attacks are still so strong that I need to walk out and leave whatever I am doing to 

allow my self-time to catch my breath and rid myself of the feeling of suffocation or 

drowning. My inability to sleep and get proper rest has increased my depression, 

isolation and lack of self-worth. At night I still wake up having a panic attack because 

I remain unemployed and see no end in sight to this living nightmare. 

13. OBJECTION. Responding Party hereby objects to this Special Interrogatory on the 

grounds that it invades his right to privacy as afforded by the California Constitution, 

Article I, Section 1. Responding Party further objects to this Interrogatory on the 

grounds that it seeks information that is beyond the permissible scope of discovery and 

is not relevant, nor is it reasonably calculated to lead to the discovery of admissible 

evidence. 

51 

RESPONSE TO SPECIAL INTERROGATORIES 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

27



14. My medical expenses for my skin infection reached almost $1000.00 in the first four 

months and then I asked to switch to something more affordable because I could not 

afford it. The remaining 10-11 months of treatment cost approx. $25.00 per month. 

While I have been referred to a therapist the cost of visit would not be covered under 

my current medical plan until I meet my insurance deductible for the year and the cost 

of visits would have to be out of pocket making them unaffordable at this time. 

15. The action of termination for cause has harmed my ability to regain employment and 

has forced me into early retirement and caused a tremendous loss in wages, life 

savings and loss in future retirement earnings. 

Loss in wages from July 2012 through December 2012 is estimated at $ 94,935.78. 

Loss in annual leave July 2012 through December 2012 is estimated at approx. 148 

hours at $82.55= $12,217.40. 

Loss in accrued annual leave as of July 10, 2012. On the books I should have had 

approx. (1593.40 hours x $82.55 = $ 131,535.17). Since I was not afforded an option 

to negotiate the county only paid out approx. $ 70,000.) A loss of accrued time valued 

at $ 61,535.17. 

Loss in auto allowance benefit. As part of the County's executive package certain 

classifications receive an auto allowance of $765.00 per month. At the time of being 

placed on paid leave the County withdrew this benefit stating that since I was not 

working that I could not receive this benefit. Yet the County's admin leave letter places 

you on notice that you must be available by phone between the hours of 8:00am 

-12noon and 1:00pm -5:00pm daily Monday through Friday. During my leave I was 

available to CEO Tom Mauk and took phone calls from various Central HRD staff. I 

also drove in to Santa Ana to a meeting with members of the DA's office regarding 
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their investigation of the Bustamante Case. I would additionally be interviewed by the 

County's Grand and would drive numerous times into Santa Anna to attend this 

meetings. The break in benefit and loss is estimated at approx. $6,120.00 from March 

2012 to December 2012. 

Loss in medical coverage from July 2012 through December 2012 $390.86 per month 

x 6 = $2,345.16. Due to the loss of employment I had to fund my own medical 

coverage for that period of time and since it was mid-year and due to a scheduled 

surgery I had to fund the premium at a cost of $14,000. 

Loss in retirement benefit from July 2012 through December 2012, $1,790 per month 

x 6 = $10,740.00. 

Loss in annual salary January 2013 through December 2023. My goal was to work for 

the County for an additional 10-11 years and retire at the age of 67. The loss in salary 

income using my last monthly income of $15, 822.63 and using a simple 2.5% annual 

cost of living growth over a 10 year period would be approx. $2,370.258.03 in loss 

future earnings. 

Loss in annual leave January 2013 through December 2023, earning it at approx. 296 

hours per year x 10 years = $320,716.00. 

Loss in executive retirement benefit $1,790.00 x 12= 21,480.00 x10 = $257,760.00 in 

401k funds without growth projected. 

Loss in retirement value and benefits. Retirement through the Orange County 

Employees System and the State of California CALPers system and I have had 

reciprocity since arriving at the County of Orange in 1999. The current value of both 

systems is approx... $10,499.00 per month or approx. $ 125,988 per year with a 
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beneficiary continuance clause of 80%. Had I continue to be employed in either system 

through the age of 67 the value of my retirement would have matured to approx. 

$24,051.08 per month or $288,612.96 per year with the same 80% beneficiary 

continuance clause. This is a monthly loss of $13,552.08 or an annual loss of 

$162,624.96 of retirement benefits. 

DATED: April 18, 2014. 

LAW OFFICES OF GARY S. BENNETT and 

AITKEN+AITKEN+COHN 

By: 

WYLIE A. AITKEN 
MICHAEL A. PENN 
Attorneys for Plaintiff 
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VERIFICATION 

STATE OF CALIFORNIA, COUNTY OF ORANGE 

I have read the foregoing TiES PONSP.1 TO SPECIAL IN'frRBOGATORTFS  

and know its contents. 

CHECK APPLICABLE PARAGRAPHS 
ri I am a party to this action. The matters stated In the foregoing document are true of my own knowledge except as to 

those matters which are stated on information and belief, and as to those matters I believe them to be true. 

I am Q an Officer I= a partner  a of  

a party to this action, and am authorized to make this verification for and on Its behalf, and I make this verification for that 
reason. = I am informed and believe and on that ground allege that the matters stated in the foregoing document are 
true. r-1 The matters stated in the foregoing document are true of my own knowledge, except as to those matters which are 
stated on information and belief, and as to those matters I believe them to be true. 

= I am one of the attorneys for  
a party to this action. Such party Is absent from the county of aforesaid where such attorneys have their offices, and I makd 
this verification for and on behalf of that party for that reason. I am Informed and believe and on that ground allege that 
the matters stated in the foregoing document are true, 
Executed on ARiti L 2A 2.6t4- , at Anaheim , California. 
I declare under penalty of perjury under the laws of the State of Calif • rniffiliiit ihl3 1oregaing•ia4ue and coil at:— 

JESS A. CARBALTAL  
Type or Print Nome 

PROOF OF 
1013o (3) CCP 11ov 

STATE OF CALIFORNIA, COUNTY OF 
I am employed in the county of  , State of California. 

I am over the age of 18 and not a party to the within action; my business address is: 

On,  I served the foregoing document described as  

 on  in this action 
= by placing the true copies thereof enclosed in sealed envelopes addressed as stated on the attached mailing list: 
= by placing the original I—I  a true copy thereof enclosed in sealed envelopes addressed as follows: 

El BY MAIL 
deposited such envelope In the mall at     , California. 

The envelope was mailed with postage thereon fully prepaid. 
E-1  As follows: I am "readily familiar" with the firm's practice of collection and processing correspondence for mailing. 

Under that practice it would be deposited with U.S. postal service on that same day with postage thereon fully prepaid at 
  California In the ordinary course of business. I am aware that on motion of the 
party served, service Is presumed invalid if postal cancellation date or postage meter date Is more than one day after date of 
deposit for mailing in affidavit. 
Executed on  , at    , California. 

[I "(BY PERSONAL SERVICE) I delivered such envelope by hand to the offices of the addressee. 
Executed on     , at  , California. 

1-1(State) I declare under penalty of perjury under the laws of the State of California that the above Is true and correct. 
[(Federal) I declare that I am employed in the office of a member of the bar of this court at whose direction the service was 

made. 

Typo or Print Name Sig na lure 

(BY MAIL SIGNATURE MUST BE,OF PERSON DEPOSITING ENVELOPE IN 
MAIL SLOT, Sax, OR SAG) 

"(FOR PERSONAL SERVICE SIGNATURE MUST BE THAT OF MESSENGER) 

1.1411 Rev. 7/98 

Pit zs 
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PROOF OF SERVICE 
1013A(3) CCP Revised 5/1/88 

STATE OF CALIFORNIA, COUNTY OF ORANGE 

I am employed in the County of Orange, State of California. I am over the age of 18 
and not a party to the within action; my business address is 23161 Mill Creek Drive, Suite 
340, Laguna Hills, California 92653. 

On April 21, 2014, I served the foregoing document described as RESPONSE TO 
SPECIAL INTERROGATORIES, on the interested party by placing the original copy 
thereof enclosed in a sealed envelope addressed as follows: 

X_ by placing a true copy thereof enclosed in a sealed envelope addressed as follows: 

Shannon L. Gustafson, Esq. 
Lynberg & Watkins 
1100 Town & Country Road, Suite 1450 
Orange, CA 92868 

_X_ BY MAIL 

I deposited such envelope in the mail at Laguna Hills, California. The envelope was 
mailed with postage thereon fully prepaid. 

I am "readily familiar" with the firm's practice of collection and processing 
correspondence for mailing. Under that practice it would be deposited with the U.S. 
Postal Service on the same day with postage thereon fully prepaid at Laguna Hills, 
California in the ordinary course of business. I am aware that on motion of the party 
served, service is presumed invalid if postal cancellation date or postage meter date 
is more than one day after date of deposit for !nailing in affidavit. 

BY FACSIMILE SERVICE 
I transmitted such document(s) by facsimile machine pursuant to California Rules of 
Court 2001 et. seq.. The facsimile machine complied with Rule 2003 (3). The 
transmission was reported as complete. 

Executed on April 21, 2014, at Laguna Hills, California. 

X_ (STATE) I declare under penalty of perjury under the laws of the State of California 
that the above is true and correct. 

:  

GARY S. BENNETT 
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Norman J. Watkins — SBN #87327 Government Code § 6103 
S. Frank Harrell — SBN #133437 
Shannon L. Gustafson — SBN #228856 
LYNBERG & WATKINS 
A Professional Corporation 
1100 Town & Country Road, Suite 1450 
Orange, California 92868 

(714) 937-1010 Telephone 
(714) 937-1003 Facsimile 

Attorneys for Defendant, COUNTY OF ORANGE 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF ORANGE — CENTRAL JUSTICE CENTER 

CASE NO: 30-2013-00688237-CU-CR-CJC 

Assigned for All Purposes to: 
Hon. Kirk Nakamura — Dept. C15 

DEFENDANT COUNTY OF ORANGE'S 
FIRST SET OF SPECIAL 
INTERROGATORIES TO PLAINTIFF 
JESS A. CARBAJAL 

Complaint filed: November 18, 2013 

PROPOUNDING PARTY: DEFENDANT COUNTY OF ORANGE 

RESPONDING PARTY: PLAINTIFF JESS A. CARBAJAL 

SET NUMBER: ONE 

TO PLAINTIFF, KATHLEEN TAHILRAMANI, AND TO ALL ATTORNEYS OR 

RECORD: 

Defendant COUNTY OF ORANGE hereby propounds its First Set of Special 

Interrogatories to Plaintiff JESS A. CARBAJAL. 

Pursuant to California Code of Civil Procedure § 2030.010 et seq., COUNTY OF 

ORANGE requests that Plaintiff JESS A. CARBAJAL answer under oath the following Special 

1  
DEFENDANT COUNTY OF ORANGE'S FIRST SET OF SPECIAL 

INTERROGATORIES TO PLAINTIFF JESS A. CARBAJAL 

1 

JESS A. CARBAJAL, 

Plaintiff, 

vs. 

COUNTY OF ORANGE, and DOES 1 
through 100, Inclusive, 

Defendants. 
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Interrogatories, and that said answers be served on Defendant within thirty (30) days after service 

of these interrogatories at the offices of Lynberg & Watkins, 1100 Town & Country Road, Suite 

1450, Orange, California. 

SPECIAL INTERROGATORIES  

SPECIAL INTERROGATORY NO. 1:  

If you had any oral conversations with Diana Martinez regarding alleged improper conduct 

on the part of Carlos Bustamante, state the date(s) of the conversation(s), the names of all persons 

present during the conversations(s), and the words spoken by all parties to the conversation(s). 

SPECIAL INTERROGATORY NO. 2:  

If you had any oral conversations with Alisa Drakodaidis regarding alleged improper 

conduct on the part of Carlos Bustamante, state the date(s) of the conversation(s), the names of all 

persons present during the conversations(s), and the words spoken by all parties to the 

conversation(s). 

SPECIAL INTERROGATORY NO. 3:  

If you had any oral conversations with Carlos Bustamante regarding alleged improper 

conduct on the part of Carlos Bustamante, state the date(s) of the conversation(s), the names of all 

persons present during the conversations(s), and the words spoken by all parties to the 

conversation(s). 

SPECIAL INTERROGATORY NO. 4:  

If you had any oral conversations with Mary Ellen Fuellerman regarding alleged improper 

conduct on the part of Carlos Bustamante, state the date(s) of the conversation(s), the names of all 

persons present during the conversations(s), and the words spoken by all parties to the 

conversation(s). 

SPECIAL INTERROGATORY NO. 5:  

If you had any oral conversations with Carl Crown regarding alleged improper conduct on 

the part of Carlos Bustamante, state the date(s) of the conversation(s), the names of all persons 

present during the conversations(s), and the words spoken by all parties to the conversation(s). 
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1 SPECIAL INTERROGATORY NO. 6:  

2 If you had any oral conversations with Tom Mauk regarding alleged improper conduct on 

3 the part of Carlos Bustamante, state the date(s) of the conversation(s), the names of all persons 

4 present during the conversations(s), and the words spoken by all parties to the conversation(s). 

5 SPECIAL INTERROGATORY NO. 7:  

6 If you had any oral conversations with Shawn Nelson regarding alleged improper conduct 

7 on the part of Carlos Bustamante, state the date(s) of the conversation(s), the names of all persons 

8 present during the conversations(s), and the words spoken by all parties to the conversation(s). 

9 SPECIAL INTERROGATORY NO. 8:  

10 If you had any oral conversations with Jacklyne Mora regarding alleged improper conduct 

11 on the part of Carlos Bustamante, state the date(s) of the conversation(s), the names of all persons 

12 present during the conversations(s), and the words spoken by all parties to the conversation(s). 

13 SPECIAL INTERROGATORY NO. 9:  

14 If you had any oral conversations with Lorena Martinez regarding alleged improper 

15 conduct on the part of Carlos Bustamante, state the date(s) of the conversation(s), the names of all 

16 persons present during the conversations(s), and the words spoken by all parties to the 

17 conversation(s). 

18 SPECIAL INTERROGATORY NO. 10: 

19 If you had any oral conversations with Patricia Daniells regarding alleged improper 

20 conduct on the part of Carlos Bustamante, state the date(s) of the conversation(s), the names of all 

21 persons present during the conversations(s), and the words spoken by all parties to the 

22 conversation(s). 

23 SPECIAL INTERROGATORY NO. 11:  

24 Describe each physical injury you claim to have suffered as result of the incident(s) you 

25 allege in this lawsuit, including the nature and duration of each alleged injury. 

26 SPECIAL INTERROGATORY NO. 12:  

27 Describe each mental or emotional injury you claim to have suffered as a result of the 

28 incident(s) you allege, including the nature and duration of each alleged injury. 
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SPECIAL INTERROGATORY NO. 13:  

Identify every health care provider who treated you in the ten years which preceded your 

termination by providing their full name, address and telephone number. 

SPECIAL INTERROGATORY NO. 14:  

If you are seeking medical expense damages in this matter, state the amount of your claim 

and explain how you calculated this figure. 

SPECIAL INTERROGATORY NO. 15:  

If you are seeking lost wages damages in this matter, state the amount of your claim and 

explain how you calculated this figure. 

SPECIAL INTERROGATORY NO. 16:  

If you are seeking emotional distress damages in this matter, state the amount of your 

claim and explain how you calculated this figure. 

4111V"  

4
0

4
04

' 

B v: 
NORMAN J. WATKINS 
S. FRANK HARRELL 
SHANNON L. GUSTAFSON 
Attorneys for Defendant, COUNTY OF ORANGE 

DATED: March 10, 2014 
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Case Name: Carbajal v. County of Orange 
Case No.: 30-2013-00688237-CU-CR-CJC 

PROOF OF SERVICE 

STATE OF CALIFORNIA, COUNTY OF ORANGE 

I am employed in the County of Orange, State of California. I am over the age of 18 and 
not a party to the within action. My business address is 1100 Town & Country Rd., Suite 1450, 
Orange, California 92868. 

On March 10, 2014, I served the foregoing document(s) described as DEFENDANT 
COUNTY OF ORANGE'S FIRST SET OF SPECIAL INTERROGATORIES TO 
PLAINTIFF JESS A. CARBAJAL on the interested parties by placing a true copy thereof 
enclosed in sealed envelopes addressed as follows: 

Gary S. Bennett, Esq. Wylie A. Aitken, Esq. 
LAW OFFICES OF GARY S. BENNETT Michael A. Penn, Esq. 
23161 Mill Creek Dr., Suite 340 AITKEN, AITKEN, COHN 
Laguna Hills, CA 92653 3 MacArthur Place, Suite 800 
Tel. (949) 837-9091 P.O. Box 2555 
Fax: (949) 837-8240 Santa Ana, CA 92707-2555 
Counsel for Plaintiff JESS A. CARBAJAL Tel. (714) 434-1424 

Fax: (714) 434-3600 
Counsel for Plaintiff JESS A. CARBAJAL 

fg] BY MAIL: As follows: I am "readily familiar" with the firm's practice of collection and 
processing correspondence for mailing. Under that practice, I deposited such envelope in 
the mail at Orange, California. 

❑ BY ELECTRONIC MAIL: I caused all of the pages of the above-entitled document to 
be sent to the recipient(s) noted at the respective email address(es) indicated above. 

0 BY FACSIMILE: I caused all of the pages of the above-entitled document to be sent to 
the recipient(s) noted via facsimile at the respective telephone numbers indicated above. 

❑ BY FEDERAL EXPRESS/OVERNIGHT MAIL: I caused the above-described 
document to be served on the interested parties noted as follows by Federal 
Express/Overnight Mail. 

❑ BY PERSONAL SERVICE: I caused such envelope to be delivered by hand to the 
office(s) of the addressee via messenger. 

fE] (State): I declare under penalty of perjury under the laws of the State of California that 
the above is true and correct 
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Executed on March 10, 2014, at Orange, Ca iforiiiia. 

ALBA DONJUAN 

PROOF OF SERVICE 
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Law Offices of 
GARY S. BENNETT, Esq. 

23161 Mill Creek Drive, Suite 340 
Laguna Hills, California 92653 

Telephone: (949) 837-9091 Facsimile: (949) 837-8240 

January 2, 2017 

Sent Via Facsimile & U.S. Mail 

Shannon L. Gustafson, Esq. 
Lynberg & Watkins 
1100 Town & Country Road, Suite 1450 
Orange, CA 92868 

Re: Carbajal v County of Orange 

Dear Ms. Gustafson: 

We are in receipt of your Deposition Subpoena to Susan Debin, M.D., that your office had 
personally served on December 22, 2016, just days before the Christmas holiday. 

We object to the Subpoena on the following grounds: 

1. The Subpoena seeks documents that are not relevant nor reasonably calculated to lead 
to the discovery of admissible evidence and is overbroad: 

First, Plaintiff never mentioned that he received any treatment from Dr. Debin for anything 
remotely related to his damages in the above-referenced case. Plaintiffs only reference to 
Dr. Debin was when he testified in the third session of his deposition on December 6, 2016 
that he had asked Dr. Debin for a referral to a psychological therapist. For this reason the 
Subpoena seeks documents which are not relevant, nor reasonably calculated to lead to the 
discovery of admissible evidence. Additionally, since the Subpoena failed to specify what 
specific medical documents you are seeking (e.g. any documents related to Plaintiff asking 
for a psychological therapist referral), and also failed to specify any particular time frame, 
the Subpoena is obviously overbroad. 

2. Medical Privacy Objections: 

Plaintiff testified in the third session of his deposition on December 6, 2016, in response to 
questions asked by Mr. Watkins as to his emotional distress symptoms. Plaintiff also 
testified that he briefly talked to his own doctor, Dr. Debin, regarding a referral to a 
psychological therapist, but also testified that he was unable to seek the therapy because he 

40



Shannon L. Gustafson, Esq. 
January 2, 2017 
Page 2 

had no insurance and did not have the personal funds to pay $250.00 per hour for such 
treatment. Thus, any records that Dr. Debin may or may not have for Mr. Carbajal with 
regard to any damages related to this action, are so remote and unrelated that any attempt to 
seek these medical records violates Mr. Carbajal's right of privacy. 

Medical and psychological records are protected by an individual's constitutional "inalienable 
right of privacy." Britt v. Superior Court  (1978) 20 Cal.3d 844, 855-856; Davis v. Superior 
Court  (1992) 7 Cal.App.4th 1008, 1019. They are also protected by the physician/patient 
and/or psychotherapist/patient privileges. Evidence Code  §§990, et seq.; and 1010, et seq. 
Where a party seeks discovery that infringes upon this "inalienable right of privacy," it bears 
the heavy burden of establishing a compelling need for the sought disclosure. Davis, supra, 
7 Cal.App.4th at 1017; see also Lantz v. Superior Court  (1994) 28 Cal.App.4th 1839, 1853 
("[W]hen the constitutional right of privacy is involved . . . [t]he party seeking discovery 
must demonstrate a compelling need for discovery . . . "). The party must first establish that 
each of the records sought is directly relevant to the action and essential to its fair resolution. 
Lantz, supra, 28 Cal.App.4th at 1854. Even if direct relevance and essentiality are found, 
disclosure is not automatic. The court must still carefully balance the competing interests and 
narrowly tailor any production so that no more than is absolutely necessary is produced. 

In the instant case, we do not believe that you can establish that Dr. Debin's records are even 
directly relevant, let alone justify the overbroad nature of the Subpoena. Dr. Debin did not 
diagnose nor treat Mr. Carbajal with regard to his damages in this action, and the sum and 
substance of any contact Mr. Carbajal had with Dr. Debin is limited to a single instance 
where he asked her for a referral, which is also not relevant since he was unable to follow up 
on the referral because of financial limitations. 

We thereby request that you either withdraw the Deposition Subpoena to Dr. Debin or 
modify the Subpoena to limit it to only records related to Mr. Carbajal requesting a referral 
to a psychological therapist, by no later than January 6, 2017. Otherwise you will leave us 
no option but to file a Motion To Quash and a request for sanctions which we will be filing 
on Monday J uary 9, 2017. 
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LAW OFFICE OF GARY S. BENNETT 
GARY S. BENNETT-State Bar No. 162411 
23161 Mill Creek Dr. #340 
Laguna Hill, CA 92653 
Telephone (949) 837-9091 
Facsimile (949) 837-8240 

WYLIE A. AITKEN, ESQ.- State Bar No. 37770 
MICHAEL A. PENN, ESQ — State Bar No. 233817 
AITKEN + AITKEN + COHN 
3 MACARTHUR PLACE, SUITE 800 
SANTA ANA, CA 92707-2555 
(714) 434-1424 Telephone 
(714) 434-3600 Facsimile 

Attorneys for Plaintiff, JESS A. CARBAJAL 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY ORANGE- CENTRAL JUSTICE CENTER 

Date: January 12, 2017 
Time: 9:00 a.m. 
Location: US Legal Support, Inc. 

20970 Warner Cir. Ln., #C 
Woodland Hills, CA 91367 

Filed: November 18, 2013 
Trial: January 9, 2017 

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD: 

Plaintiff hereby objects to the Deposition Subpoena for Production of Business Records 

requesting plaintiff's medical records from Dr. Susan Debin as follows:: 

The production of these records is outside the scope of deposition testimony provided by 

Plaintiff Furthermore this request invades Plaintiff's state and constitutional privacy rights, and 

the privacy rights of third parties (Cal Consi, Art. 1 §1), is impermissibly overbroad and, 

therefore oppressive, burdensome and is further not reasonably calculated to lead to the 
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JESS A. CARBAJAL, ) 

Plaintiff, ) 
vs. 

COUNTY OF ORANGE and DOES 1-100, ) 
inclusive, ) 

) 
Defendants. 

) 

 ) 

CASE NO. 30-2013-00688237-CU-
CR-CJC 
Assigned for all purposes to: Hon. 
Nathan Scott, Dept. C-12 

OBJECTION TO DEPOSITION 
SUBPOENA FOR 
PRODUCTIONOF BUSINESS 
RECORDS 

0 PRINTED ON 

RECYCLED PAPER OBJECTION TO DEPOSITION SUBPOENA FOR PRODUCTION OF BUSINESS RECORDS 
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MICHAEL N, ESQ. 
Attorneys for Plaintiff, JESS 
CARBAJAL 

admissible evidence. Britt v. Superior Court, (1978) 20 Cal.App.3d 844. Also, this demand is 

burdensome, oppressive, and harassing to Plaintiff. linfak v. Graymar,  (1971) 4 Ca1.3d 725. 

Plaintiff further objects to the demand on the grounds that it violates the attorney-client and 

attorney work-product privileges. 

Dated: January , 2017 AITKEN + AITKEN + COHN 

By: 
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PROOF OF SERVICE 

STATE OF CALIFORNIA, COUNTY OF ORANGE 

I am employed in the County of Orange, State of California. I am over the age of 18 an• 
not a party to the within action; my business address is 3 MacArthur Place, Suite 800, Santa Ana 
California, 92707. 

On January 5., 2017, I served the foregoing documents described as OBJECTION T 
N F DEPOSITION SUOENA FOR PRODUCTIONOF BUSINESS RECORDS on the parties 

herein in this action by placing ( ) the original (x) a true copy thereof in a sealed envelope 
addressed as indicated on the attached service list. 
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(X) BY MAIL 

(X) As follows: 1 am "readily familiar" with the firm's practice of collection and 
processing correspondence for mailing. Under that practice it would be deposited 
with U.S. postal service on that same day with postage thereon fully prepaid at 
Santa Ana, California in the ordinary course of business. I am aware that on 
motion of the party served, service is presumed invalid if postal cancellation date 
or postage meter date is more than one day after date of deposit for mailing an 
affidavit. 

By Personal Service: I caused the above-referenced the document(s) to be delivered by 
hand to the attached addressees. 

By Overnight Courier: I caused the above-referenced document(s) to be delivered to an 
overnight courier service for delivery to the above address(es). 

By Facsimile Machine: I caused the above-referenced document(s) to be transmitted to 
the above-named persons at the following telephone number(s) see attached Proof of 
Service list. 

By Email Transmission: I caused the above-referenced document(s) to be transmitted to 
the persons listed in the attached Proof of Service lists. 

Executed on January 5,2017 at Santa Ana, California. 

(State) I declare under penalty of perjury under the laws of the State of California that the 
above is true and correct. 

g-a/atd(A-9/444; 
Darlene Harlin 

(X) 
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Norman J. Watkins, Esq. 
S. Frank Harrell, Esq. 
Shannon L. Gustafson, Esq. 
LYNBERG & WATKINS 
1100 Town & Country Road, Suite 1450 
Orange, CA 92868 
(714) 937-1010 Telephone 
(714) 937-1003 Facsimile  
Gary S. Bennett 
LAW OFFICES OF GARY S. BENNETT 
23161 Mill Creek Drive #340 
Laguna Hills, CA 92653 
(949) 837-9091 
(949) 837-8240 Facsimile  
US LEGAL SUPPORT, INC. 
1234 Warner Center Lane, #C 
Woodland Hills, CA 92868 

Attorneys for Defendant, 
COUNTY OF ORANGE 

Attorneys for Plaintiff, JESS 
CARBAJAL 
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Carbajal v. County of Orange 

Case No. 30-2013-00688237-CU-CR-CJC 
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Reply to: 
A PROFESSIONAL CORPORATION 

Orange County 
1100 Town & Country Road, Suite 1450 
Orange, California 92868 
Tel 714.937.1010 
Fax 714.937.1003 

Orange 

Los Angeles 
1150 S. Olive Street 
Eighteenth Floor 
Los Angeles, California 90015 
Tel 213.624.8700 
Fax 213.892.2763 

LYNBERG 
%WATKINS 
ATTORNEYS AT LAW 

January 6, 2017 

VIA E-MAIL and U.S. MAIL 

Gary S. Bennett, Esq. 
LAW OFFICE OF GARY S. BENNETT 
23161 Mill Creek Drive #340 
Laguna Hills, CA 92653 

Re: Jess A. Carbajal v. County of Orange, et al. 
Date of Loss: July 10, 2012 
Our File No.: 1794-0052 

Dear Mr. Bennett: 

We have received and reviewed your correspondence dated January 2, 2017 
regarding the subpoena served by the County of Orange on Dr. Debin and respectfully 
disagree with your contention that "Plaintiff never mentioned that he received treatment 
from Dr. Debin for anything remotely related to his damages" in this matter. 

Rather we have reviewed the testimony Plaintiff gave regarding Dr. Debin 
wherein Mr. Carbajal was asked whether he "sought any medical attention that you 
attribute to the events that we've discussed for the past three sessions?" In response 
Plaintiff indicated that he spoke with Dr. Debin regarding her advice on whether he 
should seek therapy. Plaintiff then went on to testify that he was "having tremendous 
anxiety, I was not sleeping. I had lost ten, 15 pounds of weight. I wasn't eating. I 
couldn't — I couldn't get through a full night's sleep, And I just knew I needed to do 
something. And the truth is I went into a deep, deep depression. It was pretty bad." 
Plaintiff next explains that these symptoms of his emotional distress began shortly after 
he was placed on administrative leave and that he still experiences such symptoms 
today. 

As such, Plaintiff has placed his medical condition at issue in this case. See, Cal. 
Evid. Code § 996, Legislative Comment (Tine physician-patient privilege does not exist 
in any proceeding in which an issue concerning the condition of the patient has been 
tendered by the patient. If the patient himself tenders the issue of his condition, he 
should not be able to withhold relevant evidence from the opposing party by the 
exercise of the physician-patient privilege."); see also, Vinson v. Superior Court,  43 Cal. 
3d 833, 842 (1987); Britt v. Superior Court,  20 Cal. 3d 844, 849 (1978) (Tin seeking 
recovery for physical and mental injuries plaintiffs have unquestionably waived their 
physician-patient and psychotherapist-patient privileges as to all information concerning 
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Gary S. Bennett, Esq. 
LAW OFFICE OF GARY S. BENNETT 
Re: Jess A. Carbajal v. County of Orange, et al. 
January 6, 2017 
Page 2 

the medical conditions which they have put in issue"). 

Further, Defendants are entitled to explore whether there were any alternative 
sources for Plaintiffs emotional distress during the relevant time frame, unrelated to his 
termination. See, Fritsch v. City of Chula Vista,  196 F.R.D. 562, 569 (S.D. Cal. 1999) 
("Plaintiff elected to seek monetary relief from the defendants to compensate her for 
emotional pain, suffering, loss of self esteem, and mental anguish, consequently, 
[plaintiff] is relying on her emotional state to make her case . . . But to insure a fair trial, 
particularly on the element of causation, the court concludes that defendants should 
have access to evidence that [plaintiff's] emotional state was caused by something else. 
Defendants' must be free to test the truth of [plaintiff's] contention that she is 
emotionally upset because of the defendant's conduct."). 

Based on the foregoing, Defendants are willing to limit the time frame of the 
subpoena to Dr. Debin to March of 2012 to the present. Please advise if this is 
agreeable. 

Very truly yours, 

SHANNON L. GUSTAFSON 

SLG/aed 

cc: Michael Penn, Esq. (via email only) 
Attorney for Jess Carbajal 

Norman J. Watkins 
Tina Sapounakis 

4844-3786-6304, v. 1 
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Law Offices of 
GARY S. BENNETT, Esq. 

23161 Mill Creek Drive, Suite 340 
Laguna Hills, California 92653 

Telephone: (949) 837-9091 Facsimile: (949) 837-8240 

January 6, 2017 

Sent Via Facsimile & U.S. Mail  

Shannon L. Gustafson, Esq. 
Lynberg & Watkins 
1100 Town & Country Road, Suite 1450 
Orange, CA 92868 

Re: Carbajal v County of Orange 

Dear Ms. Gustafson: 

Thank you for your response dated January 6, 2017 to my initial meet and confer letter dated 
January 2, 2017. 

While limiting the time frame of the Subpoena to March 2012 to present starts in the right 
direction as far as limiting the scope of the Subpoena, we do not believe it sufficiently 
narrows the scope of the Subpoena to protect the privacy rights of Mr. Carbajal. 

Additionally, while you cite Fristsch v. City ofChul a Vista  for the proposition that Defendant 
is entitled to explore whether there were any alternative sources for Plaintiff's emotional 
distress, you are overlooking Tylo v. Superior Court  (2nd Dist. 1997) 55 Cal.App.4th 1379. 
In that case, the Second District Court of Appeal, applied the limited waiver doctrine to an 
employment discrimination case, holding that a claim of emotional distress caused by a 
wrongful termination does not allow the defendant employer to engage in a "fishing 
expedition" seeking all other potential stressors in the plaintiffs life. Id. at 1388. Based on 
California law, we respectfully disagree with your assertion that you are entitled to a fishing 
expedition. 
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Shannon L. Gustafson, Esq. 
January 6, 2017 
Page 2 

As such, we believe that the Subpoena needs to be more narrowly tailored to only documents 
evidencing any complaints Plaintiff made to Dr. Debin about his physical ramifications of 
his emotional distress. Namely, sleeping issues, anxiety and weight loss. 

Please advise as to whether this is agreeable. 

y S. Be ett 

GSB:ad 

cc: Michael Penn 
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Los Angeles Orange County 

Reply to: 

LYNBERG 
i WATKINS 
ATTORNEYS AT LAW 
A PROFESSIONAL CORPORATION 

1150 S. Olive Street 
Eighteenth Floor 
Los Angeles, California 90015 
Tel 213.624.8700 
Fax 213.892.2763 

1100 Town & Country Road, Suite 1450 
Orange, California 92868 
Tel 714.937.1010 
Fax 714.937.1003 

Orange 

January 6, 2017 

VIA E-MAIL and U.S. MAIL 

Gary S. Bennett, Esq. 
LAW OFFICE OF GARY S. BENNETT 
23161 Mill Creek Drive #340 
Laguna Hills, CA 92653 

Re: Jess A. Carbajal v. County of Orange, et al. 
Date of Loss: July 10, 2012 
Our File No.: 1794-0052 

Dear Mr. Bennett: 

We have received and reviewed your correspondence dated January 6, 2017 
regarding the subpoena to Dr. Debin and disagree with Plaintiff's claims that the holding 
in Tvlo v. Superior Court, 55 Cal. App. 4th 1379 (1997) precludes Defendant's subpoena 
for information from March 2012 to the present. 

In Tylo the discovery sought involved information pertaining to petitioner's 
marriage that predated her claims for emotional distress by two years. Applied here, 
Defendants have agreed to limit their subpoena to the time period that Mr. Carbajal 
contends he suffered from emotional distress and therefore Tylo is not applicable. 

Very truly yours, 

SHANNON L. GUSTAFSON 

SLG/aed 

cc: Michael Penn, Esq. (via email only) 
Attorney for Jess Carbajal 

Norman J. Watkins 
Tina Sapounakis 
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LAW OFFICE OF GARY S. BENNETT 
GARY S. BENNETT - State Bar No. 162411 
23161 Mill Creek Dr. #340 
Laguna Hills, CA 92653 
Telephone (949) 837-9091 
Facsimile (949) 837-8240 

WYLIE A. AITKEN- State Bar No. 37770 
MICHAEL A. PENN - State Bar No. 233817 
AITKEN+AITKEN+COHN 
3 MACARTHUR PLACE, SUITE 800 
P.O. BOX 2555 
SANTA ANA, CA 92707-2555 
Telephone (714) 434-1424 
Facsimile (714) 434-3600 

Attorneys for Plaintiff JESS A. CARBAJAL 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF ORANGE-CENTRAL JUSTICE CENTER 

JESS A. CARBAJAL, CASE NO 
Civ
. 30-2013-00688237-CU-CR-CJC 

Unlmited il Case 

/ / / 

NOTICE OF PLAINTIFF'S MOTION TO QUASH, OR IN THE ALTERNATIVE MODIFY, DEFENDANTS' 
SUBPOENAS OF RECORDS FROM MEDICAL PROVIDERS RECORDS; SANCTIONS AGAINST 

DEFENDANTS AND/OR THEIR ATTORNEYS OF RECORD IN THE AMOUNT OF $2,910.00; 
DECLARATION OF GARY S. BENNETT; AND EXHIBITS 1-6. 
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Plaintiff, 

vs. 

COUNTY OF ORANGE and DOES 1 
through 100, Inclusive, 

Defendants. 

Assigned for all purposes to: 
Hon. Nathan Scott 
Dept. C-I2 

NOTICE OF PLAINTIFF'S MOTION 
TO QUASH, OR IN THE 
ALTERNATIVE MODIFY, 
DEFENDANTS' SUBPOENAS OF 
RECORDS FROM MEDICAL 
PROVIDERS RECORDS• SANCTIONS 
AGAINST DEFENDANTS AND/OR 
THEIR ATTORNEYS OF RECORD IN 
THE AMOUNT OF $3750.00; 
DECLARATION OF GARY S. 
BENNETT;  AND EXHIBITS 1-6. 

DATE: April 17, 2017 

TIME: 2:00 p.m. 
DEPT: C12 
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TO ALL PARTIES, THEIR ATTORNEYS OF RECORD, AND THE CUSTODIAN OF 

RECORDS OF: 

1. SUSAN DEBIN, M.D. 

PLEASE TAKE NOTICE that on April 17, 2017 at 2:00 p.m.  , at SSNAM., or as soon 

as this matter may be heard in Department C12 of the above-entitled Court, located at 700 

Civic Center Drive West, Santa Ma, CA, Plaintiff Jess Carbajal, will, and hereby does, move 

for an order quashing or modifying the deposition subpoena for production of confidential 

medical records issued by Defendants County of Orange to: 

1. Susan Debin, M.D. (Declaration of Gary S. Bennett, Exhibit 1 filed concurrently 

herewith); 

This motion is made pursuant to Code of Civil Procedure  section 1987.1, on the 

grounds that the subpoena is overly broad as drafted and, as a result seeks records that are 

protected from production by Plaintiffs Constitutional Right to Privacy. Defendants cannot 

establish direct relevance in the first instance, nor a compelling need to justify their wholesale 

abrogation such constitutionally protected medical records. Despite this, Defendants refused 

to modify or limit the subpoena to include only directly relevant information as required. 

Further, pursuant to Code of Civil Procedure  sections 1987.2 and 2023.010, Plaintiff 

will and hereby does further request monetary sanctions against Defendants County of 

Orange and/or their attorneys of record, the law firm of Lynberg & Watkins, and Shannon L. 

Gustafson, Esq., jointly and severally, in the sum of $3,750.00. 

The motion shall be based on this notice, the Memorandum of Points and Authorities, 

the Declaration of Gary S, Bennett, and exhibits attached thereto, and on all records on file in 

this case, and on such other evidence as may properly come before the Court at the time of the 

hearing of this motion. 
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SUBPOENAS OF RECORDS FROM MEDICAL PROVIDERS RECORDS; SANCTIONS AGAINST 

DEFENDANTS AND/OR THEIR ATTORNEYS OF RECORD IN THE AMOUNT OF $2,910.00; 
DECLARATION OF GARY S. BENNETT; AND EXHIBITS 1-6. 
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DATED: January 9, 2017. 
LAW OFFICES OF GARY S. BENNETT and 
AITKEN+AITKEN♦CORN 
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By: 
N12,"1-1' 

WYLIE A. AITKEN 
MICHAEL A. PENN 
Attorneys for Plaintiff 

NOTICE OF PLAINTIFF'S MOTION TO QUASH, OR IN THE ALTERNATIVE MODIFY, DEFENDANTS' 
SUBPOENAS OF RECORDS FROM MEDICAL PROVIDERS RECORDS; SANCTIONS AGAINST 

DEFENDANTS AND/OR THEIR ATTORNEYS OF RECORD IN THE AMOUNT OF $2,910.00; 
DECLARATION OF GARY S. BENNETT; AND EXHIBITS 1-6. 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

This is an employment law ralted case involving Plaintiffs previous employment with 

Defendant County of Orange (hereinafter referred to as "County"). In March 2011 Plaintiff, 

the then Director of Public Works for County, received an anonymous letter alleging general 

allegations of inappropriate conduct on the part of Carlos Bustamante, an upper level executiv 

in the Public Works Department. Plaintiffs' allegations in his complaint allege that he reported 

this letter to the County CEO Tom Mauk, the Assistant CEO, Alisa Drakodaidis and the head 

of County Central H,R., Carl Crown. Plaintiff's complaint further alleges that Mauk, 

Drakodaidis and Crown all wanted Plaintiffs own H.R. Manager of H.R. for Public Works to 

conduct the investigation into the March 2011 letter. Plaintiff's Complaint alleges that he 

repeated complained to Mauk, Drakodaidis and Crown that he thought that his department 

should not be conducting an investigation of one of its own executives, and repeatedly asked 

that County Central H.R. conduct the investigation. 

Subsequently, there were several subsequent anonymous complaints received through 

the County fraud hotline regarding alleged misconduct on the part of Bustamonte, as well as 

allegations that the initial complaint was not appropriately conducted. 

Ultimately a number of investigations were conducted and allegations arose of sexual 

harassment on the part of Bustamonte, who was ultimately criminally charged. 

Plaintiff alleges that he was selected as a scapegoat for Bustamonte and Plaintiff was 

ultimately terminated. Plaintiffs Complaint alleges that his termination was in violation of 

California Labor Code  § 1102.5 and retaliation in violation of the Fair Employment and  

Housing Act, Gov. C.  § 12900  et seq.. 

During Plaintiffs third session of deposition taken on December 6, 2016, he was asked 

about his damages. Plaintiff articulated the symptoms he experienced as a result of the 

emotional distress related to his termination. Plaintiff further testified that he had asked his 
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family doctor, Susan Debin, M.D. for a referral to a psychological therapist. However, Plaintif 

testified that he never took any action on getting psychological therapy because he had no 

insurance and could not afford the $250.00 an hour cost of such therapy. 

On December 22, 2016, on the eve of the Christmas holidays, Defendant County issued 

a Deposition Subpoena to Plaintiffs family doctor Susan Debin, M.D. without first consulting 

with Plaintiffs counsel regarding the scope of such Subpoena, requesting: 

"Any and all documents and medical records, and all writings, including, but not limited to, all 

office, emergency room, inpatient, outpatient, and hospital charts and records, sign-in sheets, 

pharmacy records, all billing and itemized charges and insurance records, explanation of 

benefits (EOBs); billing off-sets, records of payment, amounts paid, and amounts adjusted, 

pertaining to the care, treatment, and examination of Jess A. Carbajal, DOB: 10/07/1955; SSN. 

XXX-XX-7400." 

When Plaintiffs counsel returned to the office following the holidays, Plaintiffs 

counsel wrote a meet and confer letter dated January 2, 2017 requesting that Defendant County 

withdraw or modify the Deposition Subpoena by Friday January 6, 2017. 

Defendant County's refusal to do either has resulted in the filing of this motion to quash 

the subpoena. 

II. SUMMARY OF MEET AND CONFER EFFORTS 

On December 22, 2016, just days before the Christmas holiday, Defendant personally 

served a Deposition Subpoena on Plaintiff's counsel's office, for medical records from 

Plaintiffs family physician, Susan Debin, M.D. without conferring with Plaintiffs counsel 

regarding the scope of the subpoena. [A true and correct copy is attached to the Declaration of 

Gary S. Bennett, Exhibit 1]. 

On January 2, 2017 Plaintiffs counsel wrote a meet and confer letter advising 

Defendant's counsel that the Deposition Subpoena violated Plaintiffs constitutional right of 
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privacy in that the scope of the records sought were too over broad, and the scope of time was 

unlimited. [A true and correct copy is attached to the Declaration of Gary S. Bennett, Exhibit 

2]. 

On January 5, 2017 Plaintiffs counsel also served an Objection to Deposition Subpoena 

on Defendant and US Legal Support, Inc.. [A true and correct copy is attached to the 

Declaration of Gary S. Bennett, Exhibit 3]. 

On January 6, 2017 Defendant responded in writing to Plaintiff's January 2, 2017 letter. 

In the letter Defendant agreed to limit the scope of time of the Subpoena to March 2012 

through present. However, Defendant refused to narrow the scope of the records sought, 

claiming that they were "entitled to explore whether there were any alternative sources for 

Plaintiff's emotional distress during the relevant time frame unrelated to his termination." 

Defendant cited Fritsch v. City of Chula Vista  196 F.R.D. 562, 569 (S.D. Cal. 1999). Plaintiff 

will address this case in the argument below and the factors why Defendant attempts to raise 

federal case law with respect to California law. [A true and correct copy is attached to the 

Declaration of Gary S. Bennett, Exhibit 4]. 

In a last attempt to meet and confer, Plaintiffs counsel responded on January 6, 2017 

and cited Tylo v. Superior Court  (2nd Dist. 1997) 55 Cal.App.4th 1379 for the proposition that 

the Deposition Subpoena was too broad. [A true and correct copy is attached to the Declarations  

of Gary S. Bennett, Exhibit 5]. 

On January 6, 2017 Defendant responded with a two paragraph letter stating that they 

disagreed that Tylo precluded them from seek the any and all documents they were seeking 

from March 2012 to present. [A true and correct copy is attached to the Declaration of Gary S. 

Bennett, Exhibit 6]. 

III. LEGAL ANALYSIS 

A. THIS COURT HAS THE AUTHORITY TO QUASH OR MODIFY 
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DEFENDANTS' SUBPOENAS AND MUST DO SO TO PROTECT 

PLAINTIFF'S RIGHT OF PRIVACY, WHICH RIGHT OUTWEIGHS 

DEFENDANTS' INTEREST IN A "DISCOVERY FISHING 

EXPEDITION" 

California Code of Civil Procedure § 1987.1 states in pertinent part that: 

[T]he court, upon motion reasonably made by the party, • . . may make an order 

quashing the subpoena entirely, modifying it, or directing compliance with it 

upon such terms or conditions as the court shall declare, including protective 

orders. In addition, the court may make any other order as may be appropriate to 

protect the parties, ... from unreasonable or oppressive demands including 

unreasonable violation of a witness' or consumer's right of privacy. 

Cal. Code Civ. Proc. § 1987.1 (emphasis added). 

The Deposition Subpoena issued by Defendant seeks unrelated and irrelevant protected 

documents because the subpoenas intentionally seek "any and all," documents in the possessio 

of the producing parties and by doing so they don't limit the scope of documents sought. See 

Exhibit 1. Accordingly Plaintiff seeks to quash this overbroad subpoena, or in the alternative t 

have the language modified and narrowed in scope. (Note Defendant did agree to narrow as to 

time only). 

Moreover, Defendant has not articulated any legitimate reason why they would need 

"any and all" of the protected records, yet they still refuse to limit their subpoena requests 

causing us to have to burden the court with this motion, only that they thinl they are entitled to 

rifle through Plaintiff's personal medical records to explore other potential sources of 

emotional distress. 

With respect to the medical records, the only connection between Plaintiff's emotional 

distress damages related to this action and his family doctor Susan Debin, M.D. is the fact he 

simply asked her for a referral to a psychological therapist. Plaintiff has never testified or 
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asserted in discovery that he sought any diagnosis or treatment from Dr. Debin with regard to 

his damages flowing from this action. As such Dr. Debin's medical records which do not 

specifically relate to that conversation are simply not relevant. 

The law is quite clear that treatment for conditions that are not at issue are not 

discoverable because they are just not relevant enough to warrant exposing private information 

1. Defendant Has the Heavy Burden of Showing that the Records Sought Are 

Directly Relevant to the Action, Essential to Its Fair Resolution and that the 

Scope of the Disclosure Is No More Intrusive than Necessary 

Medical and psychological records are protected by an individual's constitutional "inalienable 

right of privacy." 13ritt v. Superior Court  (1978) 20 Ca1.3d 844, 855 856; Davis v. Superior 

Court (1992) 7 Cal.App.4th 1008, 1019. They are also protected by the physician/patient audio 

psychotherapist/patient privileges. Evidence Code  §§990, et seq.; and 1010, et seq. California 

recognizes a privilege protecting tax returns from disclosure. Webb v. Standard Oil Co.  (1957) 

49 Ca1.2d 509, 513. 

Where a party seeks discovery that infringes upon this "inalienable right of privacy," it 

bears the heavy burden of establishing a compelling need for the sought disclosure. Davis, 

supra, 7 Cal.App.4th at 1017; see also Lantz v, Superior Court  (1994) 28 Cal.App.4th 1839, 

1853 ("[W]hen the constitutional right of privacy is involved . . . [t]he party seeking discovery 

must demonstrate a compelling need for discovery . . . "). The party must first establish that 

each of the records sought is directly relevant to the action and essential to its fair resolution. 

Lantz, supra, 28 Cal.App.4th at 1854. Even if direct relevance and essentiality are found, 

disclosure is not automatic. The court must still carefully balance the competing interests and 

narrowly tailor any production so that no more than is absolutely necessary is produced: 

[Ain implicit waiver of a party's constitutional rights encompasses only discovery 
directly relevant to the plaintiffs claim and essential to the fair resolution of the lawsuit. 

The constitutional right of privacy is 'not absolute'; it may be abridged when, but 
only when?  there is a compelling and opposing state interest.... [E]ven when discovery 
of private information is found directly relevant to the issues of ongoing litigation, it wil 
not be automatically allowed; there must be a 'careful balancing' of the compelling 
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public need' for discovery against the 'fundamental right of privacy.' Id. at 1854 (italics 
added). 

And, even if some intrusion into private matters is allowed, "such intrusion should be the 

minimum intrusion necessary to achieve its objective." Id. at 1854. 

2. The only medical conditions that are at issue relate to Plaintiffs emotional 

distress and psychological condition and therefore a subpoena of "Any and all 

documents and medical records, and all writings, including, but not limited to, all 

office, emergency room, inpatient, outpatient, and hospital charts and records, 

sign-in sheets, pharmacy records, all billing and itemized charges and insurance 

records, explanation of benefits (EOBs); billing off-sets, records of payment, 

amounts paid, and amounts adjusted, pertaining to the care, treatment, and 

examination of Jess A. Carbajal, DOB: 10/07/1955; SSN. XXX-XX-7400." from 

March 20212 to the present" cannot meet Defendant's burden of minimum 

intrusion. 

We agree that the law is clear that a patient tenders the issue of his health, within the 

meaning of Evidence Code § 996 (exception to physician-patient privilege), if he files an action 

for injuries, but only as to information which relates to the claimed injuries. See Slagle v. 

Superior Court,  211 Cal. App. 3d 1309 (1989). 

The medical records of Plaintiff that Defendant has requested contain hosts of 

confidential information on Plaintiff's health, which have nothing to do with any damages 

related to this action. While it is true these sources may contain information related to 

emotional distress, that is not what Defendants seek to discover. These records may also 

contain vital patient information from other sources that are completely unrelated to the mental 

disability or emotional distress that Plaintiff suffered, and such information is obviously not 

discoverable. 

Therefore, the requested subpoena, unless properly qualified, seeks information that is 
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not relevant to what is at issue here. According to the court in Lantz, it is the Defendant's 

burden to show how records relating to, for example, Plaintiff's common colds, flu annual 

physicals etc. are directly relevant and essential to a fair resolution of this case. If they are 

unable to do so, the court must quash the request or modify it in accordance with these 

principals. 

Defendants argument for discovery of "any and all" medical records is that they are " 

"entitled to explore whether there were any alternative sources for Plaintiff's emotional distress 

during the relevant time frame unrelated to his termination." Exhibit 4. This argument has beef 

considered and rejected. 

What Defendants want is to be able to do is to go combing through four plus years of 

Plaintiffs medical records on the hope that they find something that is relevant to a cause of 

action or defense. This is certainly not a request for documents that are "directly relevant" to 

cause of action or defense. 

According to Defendant, it can conduct a "fishing expedition" into other alleged possibl 

"alternative sources" of emotional distress simply because Plaintiff has filed a lawsuit. In 

Defendant's Janaury 6, 2017 letter (Exhibit4) they cite Fritsch v. City of Chula Vista  196 

F.R.D. 562, 569 (S.D. Cal. 1999) for that proposition. The problem with citing federal cases in 

this area of the law is that there is a split of authority in federal courts, with some courts 

adopting a broad view of what is discoverable (the Fritsch case), and an equal number of court. 

taking a narrower view like Diane Thomas-Young v. Sutter Central Valley Hospitals 1:12cv-

01410-AWI-SKO (E.D. Cal. 2013). The narrower view is more akin to what California case 

law has held in regard to California statutes related to privacy. It should also be noted that 

federal case law seems to focus on the issue of whether the emotional distress damages is the 

sole crux of damages. In this case, Plaintiff's emotional distress is not the sole crux, as it also 

includes lost earnings, benefits including lost retirement benefits. 

California law forbids precisely this type of overreaching because the waiver of one's 
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constitutional right is narrowly construed to encompass only matters directly relevant to the 

lawsuit and essential to its fair resolution. San Diego Trolley, Inc. v. Superior Court  (2001) 87 

Cal.App.4th 1083, 1093 ("The patient/litigant exception is narrowly construed so that patients 

are not deterred from instituting any general claim for mental suffering and damage out of fear 

of opening up all past communications to discovery."). 

In Tylo v. Superior Court  (2nd Dist. 1997) 55 Cal.App.4th 1379, the Second District 

Court of Appeal applied the limited waiver doctrine to an employment discrimination case, 

holding that a claim of emotional distress caused by a wrongful termination does not allow the 

defendant employer to engage in a "fishing expedition" seeking all other potential stressors in 

the plaintiffs life. Id. at 1388. 

There, the employer defendant argued, exactly as nefariously as Defendant does here, 

"that because [the plaintiff] is seeking emotional distress damages in her suit, they have a right 

to discover 'other stressors that might have caused, or contributed to [the plaintiffs] alleged 

emotional injuries." Id. at 1386 (italics in original). The Second District disagreed, and refused 

to allow the employer to inquire into the nature of plaintiffs marital relationship and her 

husband's medical history (which were alleged alternative sources of distress). 14. at 1388. It 

reasoned that because plaintiff "has tendered her psychological condition in this litigation only 

as it relates to termination of the employment contract," "discovery is limited to those injuries 

resulting from termination of the contract." Id. 

In short, the Tylo Court held that a defendant's unsubstantiated claim of "alternative 

stressors" does not entitle it to invade the depths of a plaintiffs private life. 

The same result must follow here. While Plaintiff's position is that Defendant should 

have a very few, if any, documents relating to Plaintiffs records, Defendant certainly should 

not have access to Plaintiffs entire medical history for the past four plus years. Surely any 

records related to Plaintiffs general health are completely irrelevant to this action and far too 

attenuated to have a place in a serious causation argument. As drafted, records of travel shots, 
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measles, mumps or broken fingers during the time frames in question would be produced. The 

medical facilities might also have documents from other doctors dating back years, but 

obtained within the purportedly limited time period therefore, not even the timing scope of this 

request is properly limited. 

Defendant wants to use its subpoena power to unearth and uncover every bit of personal 

and private details of the Plaintiffs life (regardless of whether the private matters have any 

connection to the issues in the lawsuit). Its use (or abuse) of the subpoena power to compel 

disclosure of intimate private and personal information about Plaintiff seems calculated more t 

intimidate his vigorous pursuit of his civil rights than to achieve any legitimate goal of 

litigation. 

Therefore, because the subpoenas will produce documents that are completely unrelated 

to the medical conditions that are at issue in this case, and are therefore not narrowly tailored, 

Defendant cannot meet its heavy burden of showing that the records are directly relevant to the 

action, essential to its fair resolution, and no more intrusive than necessary. 

  

 

B. BECAUSE A CONSTITUTIONAL RIGHT OF PRIVACY IS INVOLVED 

THE SUBPOENA MUST BE NARROWLY TAILORED, AND MUST 

THEREFORE BE REDRAFTED 

California Code of Civil Procedure, § 2017(a), provides in pertinent part that: 

Amny party may obtain discovery regarding any matter, not privileged, that is 

relevant to the subject matter involved in the pending action . . . if the matter 

either is itself admissible in evidence or appears reasonably calculated to lead to 

the discovery of admissible evidence. Cal. Code Civ. Proc. § 2017(a) (emphasi 

added). 

However, even where discovery of private information is found to be directly relevant, i 

will not be discoverable automatically; "there needs to be a careful balancing of the public nee( 
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for discovery against any fundamental rights of privacy."  Board of Trustees v. Superior Court, 

119 Cal. App. 3d 516, 525-526 (1981). Where the balance weighs in favor of disclosure, 'the 

scope of such disclosure will be narrowly circumscribed... [and] drawn with narrow 

specificity." Id. Moreover, a Plaintiff does not waive the right to privacy merely by making a 

claim for damages in a lawsuit. In re Li fschutz, 2 Cal. 3d 435 (1970); see also, Tylo v.  

Superior Court, 55 Cal. App. 4th 1379, 1387 (1997)("[W]hile the filing of the lawsuit by [a 

plaintiff] may be something like issuing a fishing license, the rules of discovery do not allow 

unrestricted access to all species of information. Discovery of constitutionally protected 

information is on par with discovery of privileged information and is more narrowly 

proscribed that traditional discovery. [citation omitted].")(emphasis added). 

Accordingly, Defendants' subpoenas seeking "any and all" documents involving 

constitutionally protected medical and financial records, must be drawn with narrow 

specificity, and were not so drawn as issued in Defendants' subpoenas. Any language that 

would allow the production of evidence of mumps for example, which the current language 

would, is not narrowly circumscribed and violates well settled Supreme Court and Appellate 

Court case law. Therefore, the subpoenas must be quashed. To the extent the Court is 

concerned with how the subpoenas may be drafted narrowly, Plaintiff suggests that because 

lawyers draft documents daily, the parties, if they actually were able to meaningfully meet and 

confer COULD come up with the appropriate language. While Plaintiff agrees that Defendant,  

would be entitled to directly related documents concerning emotional distress, for example, 

which Plaintiff alleged happened at and after the firing, such information could be discovered 

through a narrowly tailored subpoena. What is disturbing is that Defendant would rather stick 

its head in the sand and burden the court with redrafting its impermissibly broad subpoenas 

than meet and confer in good faith. 

IV. DEFENDANT AND/OR THEIR ATTORNEYS OF RECORD SHOULD BE 
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SANCTIONED FOR THEIR BAD FAITH FAILURE TO MEANINGFULLY 

MEET AND CONFER 

The Code of Civil Procedure § 2016.040 requires the parties to meet and confer in good 

faith, and California Code of Civil Procedure § 2023.010(i) and 2023. 020, 2023.030, and § 

1987.2 imposes sanctions for such failure to do so. 

C.C.P. § 2023.030 states "To the extent authorized by the section governing any 

particular discovery method or any other provision of this article, the court, after notice to any 

affected party, person or attorney, and after opportunity for hearing, may impose the following 

sanctions against any one engaging in conduct that is a misuse of the discovery process. (a) The  

Court may impose monetary sanction ordering that one engaging in the misuse of the discovery  

process, or any attorney advising that conduct, or both pay the reasonable expenses, including 

attorney's fees incurred by anyone, as a result of that misconduct." 

Plaintiff has repeatedly tried to get Defendant's counsel to present a case that supports 

their interpretation that all medical records are discoverable even though the only issues in this 

case relate to emotional distress and mental disabilities. Defendants simply refuse to do so. 

Rather they merely state that the case law I have provided is distinguishable on its facts. 

Defendant completely fail to acknowledge or appreciate the reasoning of the court in the cases 

cited. Instead, Defendant has cherry picked and relies upon a single federal case that they 

claim supports their position. Defendant has no reason to expect "any and all" of Plaintiffs 

medical records are discoverable and admit to wanting to go on a fishing expedition, therefore 

such request and the failure to limit it after meeting and conferring is being done in bad faith. 

Furthermore, Plaintiff is entitled to an award of sanctions against Defendants pursuant to 

Code of Civil Procedure § 1987.2, which states in pertinent part: 

"[T]he court may in its discretion award the amount of the reasonable expenses incurred 

in making or opposing the motion, including reasonable attorneys' fees, if the court find 

the motion was made or opposed in bad faith or without substantial justification, or that 
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one or more of the requirements of the subpoena was oppressive." 

Obviously Plaintiff had to bring this motion because very serious and sacred privacy 

rights regarding medical and financial information are at stake, whereas Defendant is merely 

trying to "fish" in constitutional waters with its overbroad and, therefore, oppressive subpoenas 

There is no substantial justification for this type of behavior. According Plaintiff requests 

sanctions against Defendant and/or their attorneys of record. 

V. CONCLUSION 

Based on the foregoing, Plaintiff respectfully asks this Court to quash the subpoena for 

the medical records of Plaintiff from the custodians of records of Susan Debin, M.D.. In the 

alternative, Plaintiff asks that the Court require modification of the subpoena as to scope of the 

records sought, and to require a protective order for any documents that are produced. 

Additionally, Plaintiff asks this Court to award sanctions of $3,750.00 against the Defendant 

and/or its attorneys of record from Lynberg & Watkins, for reasonable attorney fees and 

expenses incurred in connection with this proceeding for failing to meet and confer in good 

faith, and for discovery abuse. 

DATED: January 9, 2017. 

LAW OFFICES OF GARY S. BENNETT and 
AITKEN+AITKEN+COHN 
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By: 
GARY Sr. BENNETT 
WYLIE A. AITKEN 
MICHAEL A. PENN 
Attorneys for Plaintiff 
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1 DECLARATION OF GARY S. BENNETT 

2 I, Gary S. Bennett, declares: 

3 1. I am an attorney at law and duly licensed to practice before all courts in the State of 

4 California. I am co-counsel of record for Plaintiff JESS CARBAJAL, in the above- 

5 captioned matter. 

6 2. I make this declaration based upon my own personal knowledge, and if called upon as a 

7 witness, would and could competently testify to the matters set forth herein. 

8 3. On December 22, 2016, just days before the Christmas holiday, Defendant personally 

9 served a Deposition Subpoena on Plaintiffs counsel's office, for medical records from 

10 Plaintiff's family physician, Susan Debin, M.D. without conferring with Plaintiff's 

11 counsel regarding the scope of the subpoena. [A true and correct copy is attached to the 

12 Declaration of Gary S. Bennett, Exhibit 1]. 

13 4. On January 2, 2017 Plaintiff's counsel wrote a meet and confer letter advising 

14 Defendant's counsel that the Deposition Subpoena violated Plaintiff's constitutional 

15 right of privacy in that the scope of the records sought were too over broad, and the 

16 scope of time was unlimited. [A true and correct copy is attached to the Declaration of 

17 Gary S. Bennett, Exhibit 2]. 

18 5 On January 5, 2017 Plaintiff's counsel also served an Objection to Deposition Subpoena  

19 on Defendant and US Legal Support, Inc.. [A true and correct copy is attached to the 

20 Declaration of Gary S. Bennett, Exhibit 3]. 

21 6. On January 6, 2017 Defendant responded in writing to Plaintiff's January 2, 2017 letter. 

22 In the letter Defendant agreed to limit the scope of time of the Subpoena to March 2012 

23 through present. However, Defendant refused to narrow the scope of the records 

24 sought, claiming that they were "entitled to explore whether there were any alternative 

25 sources for Plaintiff's emotional distress during the relevant time frame unrelated to his 

26 termination." Defendant cited Fritsch v. City of Chula Vista  196 F.R.D. 562, 569 (S.D. 

27 
13 
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Cal. 1999). Plaintiff will address this case in the argument below and the factors why 

Defendant attempts to raise federal case law with respect to California law, [A true and 

correct copy is attached to the Declaration of Gary S. Bennett, Exhibit 4]. 

7 In a last attempt to meet and confer, Plaintiffs counsel responded on January 6, 2017 

and cited Tylo v. Superior Court  (2nd Dist. 1997) 55 Cal.App.4th 1379 for the 

proposition that the Depoition Subpoena was too broad. [A true and correct copy is 

attached to the Declaration of Gary S. Bennett, Exhibit 5J. 

8. On January 6, 2017 Defendant responded with a two paragraph letter stating that they 

disagreed that Tylo precluded them from seek the any and all documents they were 

seeking from March 2012 to present. [A true and correct copy is attached to the 

Declaration of Gary S. Bennett, Exhibit 6]. 

9. I have expended a total of 1.5 hours in the meet and confer process. I have expended an 

additional 3.5 hours in drafting and preparing this motion. I anticipate that I will expend 

another 2.5 hours in reviewing Defendant's opposition and drafting and prepartion of a 

reply. I anticipate that I will expend another 2.5 hours in attending the hearing in this 

matter. 

10. This totals 10 hours. My current hourly rate, based upon 25 years of employment law 

civil litigation is $675.00 per hour for litigation work including trial. My reduced hourly 

rate for law and motion matter is $375.00. Total cost of time spent $3,750.00. 

I make this declaration pursuant to the penalty of perjury under the laws of the State of 

California. 

Executed this 9th  day of January 2017 at Laguna Hills, California. 
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Declarant 
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CO PRINTED ON 

RECYCLED PAPER 

PROOF OF SERVICE 

STATE OF CALIFORNIA, COUNTY OF ORANGE 

I am employed in the County of Orange, State of California. I am over the age of 18 anc 
not a party to the within action; my business address is 3 MacArthur Place, Suite 800, Santa Ana 
California, 92707. 

On January 12, 2017, I served the foregoing documents described as NOTICE OF 
PLAINTIFF'S MOTION TO QUASH, OR IN THE ALTERNTAIAVE MODIFY, 
DEFENDANTS' SUBPOENAS OF RECORDS FROM MEDICAL PROVIDERS 
RECORDS; SANCTIONS AGAINST DEFENDANTS AND/OR THE AMOUNT OF 
$3,750.00; DECLARATION OF GARY S. BENNETT; AND EXHIBITS 1-6 on the parties 
herein in this action by placing ( ) the original (x) a true copy thereof in a sealed envelope 
addressed as indicated on the attached service list. 

SEE ATTACHED SERVICE LIST 

(X) BY MAIL 

(X) As follows: I am "readily familiar" with the firm's practice of collection and 
processing correspondence for mailing. Under that practice it would be deposited 
with U.S. postal service on that same day with postage thereon fully prepaid at 
Santa Ana, California in the ordinary course of business. I am aware that on 
motion of the party served, service is presumed invalid if postal cancellation date 
or raostage meter date is more than one day after date of deposit for mailing an 
affidavit. 

( ) By Personal Service: I caused the above-referenced the document(s) to be delivered by 
hand to the attached addressees. 

( ) By Overnight Courier: I caused the above-referenced document(s) to be delivered to an 
overnight courier service for delivery to the above address(es). 

( ) By Facsimile Machine: I caused the above-referenced document(s) to be transmitted to 
the above-named persons at the following telephone number(s) see attached Proof of 
Service list. 

( ) By Email Transmission: I caused the above-referenced document(s) to be transmitted to 
the persons listed in the attached Proof of Service lists. 

Executed on January 17, 2017 at Santa Ana, California. 

(X) (State) I declare under penalty of perjury under the laws of the State of California that the 
above is true and correct. 

Darlene Harlin 

PROOF OF SERVICE 

77



Carbajal v. County of Orange 
Case No. 30-2013-00688237-CU-CR-CJC 

SERVICE LIST 

Via U.S. Mail Attorneys for Defendant, 
Norman J. Watkins, Esq. COUNTY OF ORANGE 
S. Frank Harrell, Esq. 
Shannon L. Gustafson, Esq. 
LYNBERG & WATKINS 
1100 Town & Country Road, Suite 1450 
Orange, CA 92868 
Telephone: (714) 937-1010 
Facsimile: (714) 937-1003 

Via U.S. Mail Attorneys for Plaintiff, JESS 
Gary S. Bennett CARBAJAL 
LAW OFFICES OF GARY S. BENNETT 
23161 Mill Creek Drive #340 
Laguna Hills, CA 92653 
Telephone: (949) 837-9091 
Facsimile: (949) 837-8240 

Via U.S. Mail aml Courtesy Copy via Facsimile Medical Provider 
and Email 
Susan Debin, M.D. 
1234 West Chapman Avenue, Suite 101 
Orange, CA 92868 
Telephone: (714) 532-6713 
Facsimile: (714) 532-1169 
Email: sdebinmd@gmail.com  
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TYPE: Deposition Subpoena - Business Records 

Law Offices of Gary S. Bennett 
23161 Mill Creek Drive Suite 170 
Laguna Hills, CA 92653 
Attn: Gary S. Bennett, Esquire 

CASE: Jess A. Carbajal, 
VS. County of Orange, et al., 

ACTION: 30-2013-00688237-CU-CR-CJC 

RECORDS ON: Jess A. Carbajal 

REQUESTOR: Shannon L. Gustafson, Esquire, Lynberg & 
Watkins 

Sign and fax this request upon receipt.. X-ray quotes will be faxed to your office, they must be authorized 
within 48hrs. Our fax# (818) 878-0229, 
please include you: Phone # _ Fax #  

+ WorkOrder#: 187363 

US Legal Support Inc. 
20970 Warner Center Ln. Suite C 
Woodland Hills, CA 91367 
Phone: (818) 878-9227 Fax: (818) 878-9851 
12/21/2016 

First Request  

Please be advised that the attached Subpoena has been issued for production of business records only. No 
appearance will be made. Disbursement of documents will not occur until the due date set in the Subpoena. 

If you would like copies of any of the records listed below, please indicate by checking the appropriate box, 
sign below and return this form to our office prior to the due date above. There is a $60.00 Basic Charge, 
$15.00 for Handling & Processing, $0.60/page, and $15.00 for Delivery for each location you check. The 
proper judicial district for venue in any action to enforce this Agreement or for breach of this Agreement shall 
be Los Angeles, California. 

If this form is returned with no boxes checked, we will assume that you want copies of all the records listed. If 
you do not want copies, please do not return this form. 

Preferred Method: [ ] Paper Copies [ ] CD Only [ ] Both Paper and CD [ ] Repository 

[ ] If any location provides a Certificate of No Records in response to the subpoena, I do not want a copy 
of the Certificate. 

4 I I Susan Debin, M.D. 

Bill to Carrier Adjuster 

Address Claim# 

City, State Zip Carrier Phone# 

Date Insured 

Authorized Signature Phone# 

Print Name Your File# 

For Additional Information Concerning These Records 
Contact US Legal Support, Inc. at (818) 878-9227 
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WoritOrder#: 187363.004  
ATTORNEY OR PARTY WITHOUT ATTORNEY 04une, ewe ear 114011aa, aul ikidisso 
Shannon L. Gustafson, Esquire , SBN. 228856 
Lynberg & Watkins 
1100 Town And Country Road Suite 1450 
Orange, CA 92868 

TELEPHONE: (714) 937-1010 FAX NO.: (714) 937-1003 
ATTORNEY FOR Ineno: Defendants Couny of Orange, et al.  
SUPERIOR COURT OF CALIFORNIA, COUNTY OF ORANGE 

STREET ADDRESS: 700 CIVIC CENTER DRIVE WEST 
MAILING ADDRESS: 700 CIVIC CENTER DRIVE WEST 

CITY AND ZIP CODE: SANTA ANA, 92701 
BRANCH NAME: CENTRAL JUSTICE CENTER 

FOR COURT USE ONLY 

PLAINTIFF/PETITIONER: Jess A. Carbajal 

DEFENDANT/RESPONDENT: County of Orange, et al. 
NOTICE TO CONSUMER OR EMPLOYEE AND OBJECTION 

(Code of Clv. Proc., §§ 1985.3, 1985.6)  

CASE NUMBER: 
30-2013-00688237-CU-CR-CJC 

NOTICE TO CONSUMER OR EMPLOYEE 
TO (name): Jess A. Carbajal 
1. PLEASE TAKE NOTICE THAT REQUESTING PARTY (name): County of Orange, et al. 

SEEKS YOUR RECORDS FOR EXAMINATION by the parties to this action on (Specify Date): 01/12/2017 9:00AM 
The records are described in the subpoena directed to witness (specify name and address of person or entity from whom records are sought): 
Susan Debin, M.D., 1234 West Chapman Avenue, Suite 101, Orange, CA 92868 

A copy of the subpoena Is attached. 
2. If you object to the production of these records, YOU MUST DO ONE OF THE FOLLOWING BEFORE THE DATE SPECIFIED IN 

ITEM a. OR b. BELOW: 
a. If you are a party to the above-entitled action, you must file a motion pursuant to Code of Civil Procedure section 1987.1 to 

quash or modify the subpoena and give notice of that motion to the witness and the deposition officer named in the 
subpoena at least five days before the date set for the production of the records. 

b. If you are not a party to this action, you must serve on the requesting party and on the witness, before the date set for 
production of the records, a written objection that states the specific grounds on which production of such records should be 
prohibited. You may use the form below to object and state the ground for your objection. You must complete the Proof of 
Service on the reverse side indicating whether you personally served or mailed the objection. The objection should not be 
tiled with the court. WARNING: IF YOUR OBJECTION IS NOT RECEIVED BEFORE THE DATE SPECIFIED IN ITEM 1, 
YOUR RECORDS MAY BE PRODUCED AND MAY BE AVAILABLE TO ALL PARTIES. 

3. YOU OR YOUR ATTORNEY MAY CONTACT THE UNDERSIGNED to determine whether an agreement can be reached in writing to 
cancel or limit the scope of the subpoena. If no such agreement is reached, and if you are not other wise represented by an attorney in 
this action, YOU SHOULD CONSULT AN ATTORNEY TO ADVISE YOU OF YOUR RIGHTS OF PRIVACY. 
Date: 12/21/2016 

/S/ Shannon L. Gustafson, Esquire 

   

Shannon L. Gustafson, Esquire 

          

            

(SIGNATURE OF REOUEST1NG PARTY El ATTORNEY) 

 

    

(TYPE OF PRINT NAME) 

        

                

OBJECTION BY NON-PARTY TO PRODUCTION OF RECORDS 

1. 0 I object to the production of all of my records specified in the subpoena. 

2.0 I object only to the production of the following specified records: 

3. The specific grounds for my objection are as follows: 

Date: 

(TYPE OF PRINT NAME) SIGNATURE OF REQUESTING PARTY ATTORNEY 

(Proof of service on page 2) 

Form adopted for Maga! ory can 
Jkalcla) Lama of C.01oov l 

wisp, trZS(Rro. Januay 1, 2006) 
NOTICE TO CONSUMER OR EMPLOYEE AND OBJECTION 

(Code Civ. Proc., §§ 19853, 1985.6) 

Coda of Ovil Pm:mem 
111955,3, 1911.5.1. 

2020.010.2020110 

81



187363.004PLAINTIFF/PETTY1ONER: Jess A. Carlyle! 

DEFENDANT/RESPONDENT: County of Orange, et al.  

CASE NUMBER: 
30-2013-00688237-CU-CR-CJC 

WorkOrder#:187363.004 

PROOF OF SERVICE OF NOTICE TO CONSUMER OR EMPLOYEE AND OBJECTION 
(Code Clv. Proc.,§§ 1985.3, 1985.6) 

nPersonal Service El  Mail 

1. At this time of service I was at least 18 years of age and not a party to this legal action. 
2. I served a copy of the Notice to Consumer or Employee and Objection as follows (check either a or b): 

a. Personal service. I personally delivered the Notice to Consumer or Employee and Objection as follows: 

(1) Name of person served: SEE ATTACHED SERVICE LIST (3) Date served: 12122/2016 
(2) Address: (4) Time served: 

b. n Mail. I deposited the Notice to Consumer or Employee and Objection in the United States mail, in a sealed envelope with 
postage fully prepaid. The envelope was addressed as follows: 

(1) Name of person served: (3) Date of mailing: 
(2) Address: (4) Place of mailing: 

(5) I am a resident of or employed in the county where the Notice of Consumer or Employee and Objection was mailed. 
c. My residence or business address is (specify): 20970 Warner Center Ln. Suite C , Woodland Hills, CA 91367 
d. My phone number is (specify): (81B) 878-9227 

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct. 
Date: 12/22/2016 

Angie Salvatierra /SI  
(TYPE OR PRINT NAME OF PERSON WHO SERVED) (SIGNATURE OF PERSON WHO SERVED) 

PROOF OF SERVICE OF OBJECTION TO PRODUCTION OF RECORDS 
(CODE OF CIV. PROC., N:1985.3,1985.6) 

I 'Personal Service I I Mail 
1. At this time of service I was at least 18 year of age and not a party to this legal action. 
2. I served a copy of the Objections to Production of Records as follow (complete either a or b): 

a. ON THE REQUESTING PARTY 
(1)  n Personal service. I personally delivered the Objection to Production of Records as follows: 

(I) Name of person served: (iii) Date served: 
(ii) Address: (iv) Time served: 

(2.) Mail. I deposited the Objection to Production of Records in the United Stated mail, In a sealed envelope with 
postage fully prepaid. The envelope was addressed as follows: 

(i) Name of person served: (ill) Date served: 
(ii) Address: (iv) Time served: 

(v) I am resident of or employed in the county where the Objection to Production of Records was mailed. 
b. ON THE WITNESS: 

(1) p Personal service. I personally delivered the Objection to Production of Records as follows: 
() Name of person served: (iii) Date served: 
(ii) Address: (iv) Time served: 

(2) Ej Mail. I deposited the Objection to Production of Records in the United Stated mail, in a sealed envelope with 
postage fully prepaid. The envelope was addressed as follows: 

(i) Name of person served: (iii) Date served: 
(ii) Address: (iv) Time served: 

3. My residence or business address is: (specify) 
4. My phone number is: (specify) 
I dedare under penalty of perjury under the laws of the State of California that the foregoing is true and correct. 

Date: 

(TYPE OR PRINT NAME OF PERSON WHO SERVED) (SIGNATURE OF PERSON WHO SERVED) 

Page 2 of 2 

Faun Paloaffil tor Malagary Use 
Jachi Caeca of Calton& 

ta.FDP.D.b.cfi•N January 1.2000) 
NOTICE TO CONSUMER OR EMPLOYEE AND OBJECTION 

(Code Civ. Proc., §§ 1985.3, 1965.6) 

Code el CM Mimi" 
000.3. 1004.11. 

2020.010-2020.510 

82



       

WorkOrder#: 187363.004 

        

 

ATTORNEY OR PARTY WITHOUT ATTORNEY (Name, elate bar number, and address): 

Shannon L Gustafson, Esquire, SBN. 228836 

Lynberg & Watkins 
1100 Town And Country Road Suite 1460 
Orange, CA 92868 

TELEPHONE NO.: (714) 937-1010 FAX: (714) 937-1003 

ATTORNEY FOR (NAME): Defendants County of Orange, et al.  
SUPERIOR COURT OF CALIFORNIA, COUNTY OF ORANGE 

STREET ADDRESS: 700 CIVIC CENTER DRIVE WEST 
MAILING ADDRESS: 700 CIVIC CENTER DRIVE WEST 

CITY AND ZIP CODE: SANTA ANA, CA 92701 
BRANCH NAME: CENTRAL JUSTICE CENTER 

  

FOR COURT USE ONLY 

    

 

PLAINTIFF/PETMONER:Jess A. Carbajal 

DEFENDANT/RESPONDENT:County of Orange, et al. 

    

 

DEPOSITION SUBPOENA 
FOR PRODUCTION OF BUSINESS RECORDS 

  

CASE NUMBER: 
30-2013-00688237-CU-CR-CJC 

        

THE PEOPLE OF THE STATE OF CAUFORN!A, TO: The Custodian of Records for: 
Susan Debin, M.D. 
1234 West Chapman Avenue, Suite 101, Orange, CA 92868 

1. YOU ARE ORDERED TO PRODUCE THE BUSINESS RECORDS described in Item 3, as follows: 
TO (name of deposition office): US Legal Support Inc. 
ON (date)/ AT (time): 01/1212017 9:00AM 
LOCATION: 20970 Warner Center Ln. Suite C, Woodland Hills, CA 91367 

Do not release the requested records to the deposition officer prior to the date and time stated above. 
by delivering a true, legible and durable copy of business records described in item 3, enclosed in a sealed inner 

wrapper with the title and number of the action, name of witness, and date of subpoena clearly written on It. The inner wrapper 
shall then be enclosed in an outer envelope or wrapper, sealed, and mailed to the deposition officer at the address In item 1. 

nb. by delivering a true, legible and durable copy of the business records described in item 3 to the deposition officer at 
"---1  the witness's address, on receipt of payment in cash or by check of the reasonable costs of preparing the copy, as determined 

under Evidence Code Section 1563(b). 
c.pril by making the original business records described in item 3 available for inspection at your business address by the 

attorney's representative and permitting copying at your business address under reasonable conditions during normal 
business hours. 

2. The records are to be produced by the date and time shown in item 1 (but not sooner than 20 days after the issuance of the 
deposition subpoena, or 15 days after service, whichever date is later). Reasonable costs of locating records, making thorn available 
or copying them, and postage, if any, are recoverable as set forth in Evidence Code section 1563(b). The records shall be 
accompanied by an affidavit of the custodian or other qualified witness pursuant to Evidence Coda Section 1561. 

3. The records to be produced are described as follows (if electronically stored information is demanded, (he form or forms In 
which each type of Information Is to be produced may be specified): 

Any and all documents and medical records, and all writings, Including, but not limited to, all office, emergency room, Inpatient, outpatient, and hospital 
charts and records, sIgn•In sheets, pharmacy records, all billing and itemized charges and insurance records, explanation of benefits (EOBs), billing aft-sets, 
records of payment, amounts paid, and amounts adjusted, pertaining to the care, treatment, and examination of Jess A Carbajal, DOB: 10/0711955, SSN: 

XXX-XX-7400. 

Continued on Attachment 3. 
4. IF YOU HAVE BEEN SERVED WITH THIS SUBPOENA AS A CUSTODIAN OF CONSUMER OR EMPLOYEE RECORDS UNDER CODE OF 

CIVIL PROCEDURE SECTION 1983.3 OR 1986.6 AND A MOTION TO QUASH OR AN OBJECTION HAS BEEN SERVED ON YOU, A COURT 
ORDER OR AGREEMENT OF THE PARTIES, WITNESSES, AND CONSUMER OR EMPLOYEE AFFECTED MUST BE OBTAINED BEFORE 
YOU ARE REQUIRED TO PRODUCE CONSUMER OR EMPLOYEE RECORDS. 

DISOBEDIENCE OF THIS SUBPOENA MAY BE PUNISHED AS CONTEMPT BY THIS COURT. YOU WILL ALSO BE LIABLE 
FOR THE SUM OF FIVE HUNDRED DOLLARS AND ALL DAMAGES RESULTING FROM YOUR FAILURE TO OBEY. 

Date issued: 12/21/2016 

Shannon L. Gustafson, Esquire' 

 

/S/ Shannon L. Gustafson, Esquire 
(TYPE OR PRINT NAME) 

 

(SIGNATURE OR PERSON ISSUING SUBPOENA) 

ATTORNEY-AT-LAW 

  

(TITLE) 

Form Adopted for hiaralidoly Llaa 
Midi/ CoascO of California 
61.11P-010 [Rev. .faralfy1,2a121 

(Proof of service on reverse) 
DEPOSITION SUBPOENA FOR PRODUCTION 

OF BUSINESS RECORDS 

Page 1 012 

Coke of CM) Peaoactano, IS 2020.410.2010.440; 
Oaremment 0060 65097.1 
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I

PLANTIFF/PETITIONER: Jess A. Carbajal 

DEFENDANT/RESPONDENT: County of Orange, et al. 

WorkOrder#: 187363.004 

CASE N11/7R: 
30-2013-00688237-CU-CR-QM 

PROOF OF SERVICE OF DEPOSITION SUBPOENA FOR 
PRODUCTION OF BUSINESS RECORDS 

1. I served this Deposition Subpoena for Production of Business Records by personally delivering a copy to the person served as 
follows: 

a. Person served (name): 

b. Address where served: Susan Debin, M.D., 1234 West Chapman Avenue, Suite 101 
Orange, CA 92868 
Phone: (714) 532-6713 

c. Date of delivery : 

d. Time of delivery: 

a. (1)0 Witness fees were paid. 
Amount  

(2)=1 Copying fees were paid. 
Amount  

f. Fee for service  

2. I received this subpoena for service on : (date) 

3. Person serving: 
r--1  a.  Not a registered California process server. 

b. ri  California sheriff, marshal, or constable. 

c. ED Registered California process server. 

d. ED Employee or independent contractor of a registered California process server. 

e. El Exempt from registration under Bus. & Prof. Code section 22350(b). 

f. E Registered professional photocopier. 

Exempt from registration under Bus. & Prof. Code section 22451. 

h. Name, address, and telephone number, and if applicable, county of registration and number: 

US Legal Support Inc. 
20970 Warner Center Ln. Suite C 
Woodland Hills, CA 91367 
Phone: (818) 878-92.27 

g. Ell 

I declare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct. 

Date:  

(For California sheriff or marshal use only) 
I certify that the foregoing is true and correct. 

Date: 

(SIGNATURE) (SIGNATURE) 

summon. Jaw// I.10111 DEPOSITION SUBPOENA FOR PRODUCTION 

OF BUSINESS RECORDS 

Paga2 of I 
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WorkOrder# 187363 

Jess A. Carbajal, 

vs. 

County of Orange, et al., 

Case No.: 30-2013-00688237-CU-CR-CJC 

SERVICE LIST 

Gary S. Bennett, Esquire 
Law Offices of Gary S. Bennett 
23161 Mill Creek Drive Suite 170 
Laguna Hills, CA 92653 
(949) 837-9091 Fax: (949) 837-8240 

Wylie A. Aitken, Esquire 
Aitken, Aitken & Cohn 
Three MacArthur Place, Suite 800 
Santa Ana, CA 92707 
(714) 434-1424 Fax: (714) 434-3600 
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Law Offices of 
GARY S. BENNETT, Esq. 

23161 Mill Creek Drive, Suite 340 
Laguna Hills, California 92653 

Telephone: (949) 837-9091 Facsimile: (949) 837-8240 

January 2, 2017 

Sent Via Facsimile & U.S. Mail, 

Shannon L. Gustafson, Esq. 
Lynberg & Watkins 
1100 Town & Country Road, Suite 1450 
Orange, CA 92868 

Re: Carbajal v County of Orange 

Dear Ms. Gustafson: 

We are in receipt of your Deposition Subpoena to Susan Debin, M.D., that your office had 
personally served on December 22, 2016, just days before the Christmas holiday. 

We object to the Subpoena on the following grounds: 

1. The Subpoena seeks documents that are not relevant nor reasonably calculated to lead 
to the discovery of admissible evidence and is overbroad: 

First, Plaintiff never mentioned that he received any treatment from Dr. Debin for anything 
remotely related to his damages in the above-referenced case. Plaintiff's only reference to 
Dr. Debin was when he testified in the third session of his deposition on December 6, 2016 
that he had asked Dr. Debin for a referral to a psychological therapist. For this reason the 
Subpoena seeks documents which are not relevant, nor reasonably calculated to lead to the 
discovery of admissible evidence. Additionally, since the Subpoena failed to specify what 
specific medical documents you are seeking (e.g. any documents related to Plaintiff asking 
for a psychological therapist referral), and also failed to specify any particular time frame, 
the Subpoena is obviously overbroad. 

2. Medical Privacy Objections: 

Plaintiff testified in the third session of his deposition on December 6, 2016, in response to 
questions asked by Mr. Watkins as to his emotional distress symptoms. Plaintiff also 
testified that he briefly talked .to his own doctor, Dr. Debin, regarding a referral to a 
psychological therapist, but also testified that he was unable to seek the therapy because he 
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Shannon L. Gustafson, Esq. 
January 2, 2017 
Page 2 

had no insurance and did not have the personal funds to pay $250.00 per hour for such 
treatment. Thus, any records that Dr. Debin may or may not have for Mr. Carbajal with 
regard to any damages related to this action, are so remote and unrelated that any attempt to 
seek these medical records violates Mr. Carbajal's right of privacy. 

Medical and psychological records are protected by an individual's constitutional "inalienable 
right of privacy." Britt v, Superior Court  (1978) 20 Ca1.3d 844, 855-856; Davis v. Superior 
Court  (1992) 7 Ca1.App.4th 1008, 1019. They are also protected by the physician/patient 
and/or psychotherapist/patient privileges. Evidence Code  §§990, et seq.; and 1010, et seq. 
Where a party seeks discovery that infringes upon this "inalienable right of privacy," it bears 
the heavy burden of establishing a compelling need for the sought disclosure. Davis, supra, 
7 Cal.App.4th at 1017; see also Lantz v. Superior Court (1994) 28 Ca1.App.4th 1839, 1853 
("[W]hen the constitutional right of privacy is involved . . . [t]he party seeking discovery 
must demonstrate a compelling need for discovery . . . "). The party must first establish that 
each of the records sought is directly relevant to the action and essential to its fair resolution. 
Lantz, supra, 28 Cal.App.4th at 1854. Even if direct relevance and essentiality are found, 
disclosure is not automatic. The court must still carefully balance the competing interests and 
narrowly tailor any production so that no more than is absolutely necessary is produced. 

In the instant case, we do not believe that you can establish that Dr. Debin's records are even 
directly relevant, let alone justify the overbroad nature of the Subpoena. Dr. Debin did not 
diagnose nor treat Mr. Carbajal with regard to his damages in this action, and the sum and 
substance of any contact Mr. Carbajal had with Dr. Debin is limited to a single instance 
where he asked her for a referral, which is also not relevant since he was unable to follow up 
on the referral because of financial limitations. 

We thereby request that you either withdraw the Deposition Subpoena to Dr. Debin or 
modify the Subpoena to limit it to only records related to Mr. Carbajal requesting a referral 
to a psychological therapist, by no later than January 6, 2017. Otherwise you will leave us 
no option but to file a Motion To Quash and a request for sanctions which we will be filing 
on Monday J uary 9, 2017. 
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LAW OFFICE OF GARY S. BENNETT 
GARY S. BENNETT-State Bar No. 162411 
23161 Mill Creek Dr. #340 
Laguna Hill, CA 92653 
Telephone (949) 837-9091 
Facsimile (949) 837-8240 

WYLIE A. AITKEN, ESQ.- State Bar No. 37770 
MICHAEL A. PENN, ESQ State Bar No. 233817 
AITKEN + AITKEN + COHN 
3 MACARTHUR PLACE, SUITE 800 
SANTA ANA, CA 92707-2555 
(714) 434-1424 Telephone 
(714) 434-3600 Facsimile 

Attorneys for Plaintiff, JESS A. CARBAJAL 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY ORANGE- CENTRAL JUSTICE CENTER 

JESS A. CARBAJAL, CASE NO. 30-2013-00688237-CU- 
CR-CJC 

Nathan Scott, Dept. C-12 
Assigned for all purposes to: Hon. 

OBJECTION TO DEPOSITION 
COUNTY OF ORANGE and DOES 1-100, SUBPOENA FOR 

PRODUCTIONOF BUSINESS inclusive, 
RECORDS 

Defendants. 
Date: January 12, 2017 
Time: 9:00 a.m. 
Location: US Legal Support, Inc. 

20970 Warner Ctr. Ln., #C 
Woodland Hills, CA 91367 

Filed: November 18, 2013 
Trial: January 9, 2017 

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD: 

Plaintiff hereby objects to the Deposition Subpoena for Production of Business Records 

requesting plaintiff's medical records from Dr. Susan Debin as follows:: 

The production of these records is outside the scope of deposition testimony provided by 

Plaintiff. Furthermore this request invades Plaintiff's state and constitutional privacy rights, and 

the privacy rights of third parties (Cal Conn, Art. 1 §1), is impermissibly overbroad and, 

28 therefore oppressive, burdensome and is further not reasonably calculated to lead to the 
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RECYCLED PAPER OBJECTION TO DEPOSITION SUBPOENA FOR PRODUCTION OF BUSINESS RECORDS 
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admissible evidence. Britt v, Superior Court,  (1978) 20 Cal.App.3d 844. Also, this demand is 

burdensome, oppressive, and harassing to Plaintiff. 1-1rnjak v. Gravmar,  (1971) 4 Cal.3d 725. 

Plaintiff further objects to the demand on the grounds that it violates the attorney-client and 

attorney work-product privileges. 

Dated: January , 2017 AITKEN + AITKEN + COHN 

MICHAEL , ESQ. 
Attorneys for Plaintiff, JESS 
CARBAJAL 
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PROOF OF SERVICE 

STATE OF CALIFORNIA, COUNTY OF ORANGE 

I am employed in the County of Orange, State of California. I am over the age of 18 and 
not a party to the within action; my business address is 3 MacArthur Place, Suite 800, Santa Ana,  
California, 92707. 

On January 5 , 2017, I served the foregoing documents described as OBJECTION TO 
DEPOSITION SUIWOENA FOR PRODUCTIONOF BUSINESS RECORDS on the parties 
herein in this action by placing ( ) the original (x) a true copy thereof in a sealed envelope 
addressed as indicated on the attached service list. 

SEE ATTACHED SERVICE LIST 

(X) BY MAIL 

(X) As follows: I am "readily familiar" with the firm's practice of collection and 
processing correspondence for mailing. Under that practice it would be deposited 
with U.S. postal service on that same day with postage thereon fully prepaid at 
Santa Ana, California in the ordinary course of business. I am aware that on 
motion of the party served, service is presumed invalid if postal cancellation date 
or postage meter date is more than one day after date of deposit for mailing an 
affidavit. 

( ) By Personal Service: I caused the above-referenced the document(s) to be delivered by 
hand to the attached addressees. 

(X) By Overnight Courier: I caused the above-referenced document(s) to be delivered to an 
overnight courier service for delivery to the above address(es). 

(X) By Facsimile Machine: I caused the above-referenced document(s) to be transmitted to 
the above-named persons at the following telephone number(s) see attached Proof of 
Service list. 

( ) By Email Transmission: I caused the above-referenced document(s) to be transmitted to 
the persons listed in the attached Proof of Service lists. 

Executed on January 5, 2017 at Santa Ana, California. 

(X) (State) I declare under penalty of perjury under the laws of the State of California that the 
above is true and correct. 

iermiti,Le-94440t; 
Darlene Harlin 
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Norman J. Watkins, Esq. Attorneys for Defendant, 
S. Frank Harrell, Esq. COUNTY OF ORANGE 
Shannon L. Gustafson, Esq. 
LYNBERO & WATKINS 
1100 Town & Country Road, Suite 1450 
Orange, CA 92868 
(714) 937-1010 Telephone 
(7141 937-1003 Facsimile  
Gary S. Bennett Attorneys for Plaintiff; JESS 
LAW OFFICES OF GARY S. BENNETT CARBAJAL 
23161 Mill Creek Drive #340 
Laguna Hills, CA 92653 
(949) 837-9091 
(949) 837-8240 Facsimile  
US LEGAL SUPPORT, INC. 
1234 Warner Center Lane, #C 
Woodland Hills, CA 92868 

Carbajal v. County of Orange 

Case No. 30-2013-00688237-CU-CR-CJC 

SERVICE LIST 
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Carbajal v. County of Orange 

Case No. 30-2013-00688237-CU-CR-WC 

SERVICE LIST 

Norman J. Watkins, Esq. Attorneys for Defendant, 
S. Frank Harrell, Esq. COUNTY OF ORANGE 
Shannon L. Gustafson, Esq. 
LYNBERG & WATKINS 
1100 Town & Country Road, Suite 1450 
Orange, CA 92868 
(714) 937-1010 Telephone 
(714) 937-1003 Facsimile  
Gary S. Bennett Attorneys for Plaintiff, JESS 
LAW OFFICES OF GARY S. BENNETT CARBAJAL 
23161 Mill Creek Drive #340 
Laguna Hills, CA 92653 
(949) 837-9091 
(949) 837-8240 Facsimile 
US LEGAL SUPPORT, INC. 
1234 Warner Center Lane, #C 
Woodland Hills, CA 92868 
(818)878-9227 
(818)878-9851 

  

2 

  

PROOF OF SERVICE 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

0 PRINTED ON 

RECYCLED PAPER 

94
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Reply to; 

Orange County  
1100 Town & Country Road, Suite 1450 
Orange, California 92866 
Tel 714.937'1010 
Fax 714'937.1003 

Orange 

Los Angeles 

1160 S. Olive Street 
Eighteenth Floor 
Los Anuolos, California 90015 
Tel 213-624'6700 
Fax 213'892.2763 

LYNBERG 
4.6) WATKINS 
ATTORNEYS AT LAW 
A PROFESSIONAL CORPORATION 

January 6, 2017 

VIA E-MAIL and U.S. MAIL 

Gary S. Bennett, Esq. 
LAW OFFICE OF GARY S. BENNETT 
23161 Mill Creek Drive #340 
Laguna Hills, CA 92653 

Re: Jess A. CarbaJal v. County of Orange, et al. 
Date of Loss: July 10, 2012 
Our File No.: 1794-0052 

Dear Mr. Bennett: 

We have received and reviewed your correspondence dated January 2, 2017 
regarding the subpoena served by the County of Orange on Dr. Debin and respectfully 
disagree with your contention that "Plaintiff never mentioned that he received treatment 
from Dr. Debin for anything remotely related to his damages" in this matter, 

Rather we have reviewed the testimony Plaintiff gave regarding Dr. Debin 
wherein Mr. Carbajal was asked whether he "sought any medical attention that you 
attribute to the events that we've discussed for the past three sessions?" In response 
Plaintiff indicated that he spoke with Dr. Debin regarding her advice on whether he 
should seek therapy. Plaintiff then went on to testify that he was "having tremendous 
anxiety, I was not sleeping. I had lost ten, 15 pounds of weight. I wasn't eating. I 
couldn't— I couldn't get through a full night's sleep. And I --just knew I needed to do 
something. And the truth is I went into a deep, deep depression. It was pretty bad." 
Plaintiff next explains that these symptoms of his emotional distress began shortly after 
he was placed on administrative leave and that he still experiences such symptoms 
today. 

As such, Plaintiff has placed his medical condition at issue in this case. See, Cal. 
Evid. Code § 996, Legislative Comment ("[T]he physician-patient privilege does not exist 
in any proceeding In which an issue concerning the condition of the patient has been 
tendered by the patient. If the patient himself tenders the issue of his condition, he 
should not be able to withhold relevant evidence from the opposing party by the 
exercise of the physician-patient privilege."); see also, Vinson v. Superior Court, 43 Cal. 
3d 833, 842 (1987); Britt v. Superior Court, 20 Cal, 3d 844, 849 (1978) (Inn seeking 
recovery for physical and mental injuries plaintiffs have unquestionably waived their 
physician-patient and psychotherapist-patient privileges as to all information concerning 
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Gary S. Bennett, Esq. 
LAW OFFICE OF GARY S. BENNETT 
Re: Jess A. Carbajal v. County of Orange, et al. 
January 6, 2017 
Page 2 

the medical conditions which they have put in issue"). 

Further, Defendants are entitled to explore whether there were any alternative 
sources for Plaintiffs emotional distress during the relevant time frame, unrelated to his 
termination. See, Fritsch v, City of Chula Vista, 196 F.R.D. 562, 569 (S.D. Cal. 1999) 
("Plaintiff elected to seek monetary relief from the defendants to compensate her for 
emotional pain, suffering, loss of self esteem, and mental anguish, consequently, 
[plaintiff] is relying on her emotional state to make her case . . . But to insure a fair trial, 
particularly on the element of causation, the court concludes that defendants should 
have access to evidence that [plaintiffs] emotional state was caused by something else. 
Defendants' must be free to test the truth of [plaintiffs] contention that she is 
emotionally upset because of the defendant's conduct."). 

Based on the foregoing, Defendants are willing to limit the time frame of the 
subpoena to Dr. Debin to March of 2012 to the present. Please advise if this is 
agreeable. 

Very truly yours, 

SHANNON L. GUSTAFSON 

SLG/aed 

cc: Michael Penn, Esq. (via email only) 
Attorney for Jess Carbajal 

Norman J. Watkins 
Tina Sapounakis 

48443788-6304, v. 
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Law Offices of 
GARY S. BENNETT, Esq. 

23161 Mill Creek Drive, Suite 340 
Laguna Hills, California 92653 

Telephone: (949) 837-9091 Facsimile: (949) 837-8240 

January 6, 2017 

Sent Via Facsimile & U.S. Mail 

Shannon L. Gustafson, Esq. 
Lynberg & Watkins 
1100 Town & Country Road, Suite 1450 
Orange, CA 92868 

Re: Carbajal v County of Orange 

Dear Ms. Gustafson: 

Thank you for your response dated January 6, 2017 to my initial meet and confer letter dated 
January 2, 2017. 

While limiting the time frame of the Subpoena to March 2012 to present starts in the right 
direction as far as limiting the scope of the Subpoena, we do not believe it sufficiently 
narrows the scope of the Subpoena to protect the privacy rights of Mr. Carbajal. 

Additionally, while you cite Fristsch v. City of Chula Vista  for the proposition that Defendant 
is entitled to explore whether there were any alternative sources for Plaintiffs emotional 
distress, you are overlooking Tylo v. Superior Court  (2nd Dist. 1997) 55 Cal.App.4th 1379. 
In that case, the Second District Court of Appeal, applied the limited waiver doctrine to an 
employment discrimination case, holding that a claim of emotional distress caused by a 
wrongful termination does not allow the defendant employer to engage in a "fishing 
expedition" seeking all other potential stressors in the plaintiffs life. Id. at 1388. Based on 
California law, we respectfully disagree with your assertion that you are entitled to a fishing 
expedition. 
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Shannon L. Gustafson, Esq. 
January 6, 2017 
Page 2 

As such, we believe that the Subpoena needs to be more narrowly tailored to only documents 
evidencing any.complaints Plaintiff made to Dr. Debin about his physical ramifications of 
his emotional distress. Namely, sleeping issues, anxiety and weight loss. 

Please advise as to whether this is agreeable. 

GSB:ad 

cc: Michael Penn 
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LYNBERG 
41:4 WATKINS 
ATTORNEYS AT LAW 
A PROFESSIONAL CORPORATION  

Los Angeles Orange County 

1150 S. Olive Street 1100 Town & Country Road, Suite 1460 
Eighteenth Floor Orange, California 92888 
Los Angeles, California 90015 Tel 714.937.1010 
Tel 2130324.8700 Fax 714-937.1003 
Fax 213.892.2783 

Reply to: 
Orange 

January 6, 2017 

VIA EMAIL and U.S. MAIL 

Gary S. Bennett, Esq. 
LAW OFFICE OF GARY S. BENNETT 
23161 Mill Creek Drive #340 
Laguna Hills, CA 92653 

Re: Jess A. Carbajal v. County of Orange, et aL 
Date of Loss: July 10, 2012 
Our File No.: 1794-0052 

Dear Mr. Bennett: 

We have received and reviewed your correspondence dated January 6, 2017 
regarding the subpoena to Dr. Debin and disagree with Plaintiffs claims that the holding 
in Tylo v. Superior Court, 55 Cal. App. 4th 1379 (1997) precludes Defendant's subpoena 
for information from March 2012 to the present. 

In Tvlo the discovery sought involved information pertaining to petitioner's 
marriage that predated her claims for emotional distress by two years. Applied here, 
Defendants have agreed to limit their subpoena to the time period that Mr. Carbajal 
contends he suffered from emotional distress and therefore Tylq is not applicable. 

Very truly yours, 

SHANNON L. GUSTAFSON 

SLG/aed 

cc: Michael Penn, Esq. (via email only) 
Attorney for Jess Carbajal 

Norman J. Watkins 
Tina Sapounakis 
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Reply to: 

Orange County 

1100 Town & Country Road, Suite 1460 
Orange, California 92868 
Tel 714.937.1010 
Fax 714.937.1003 

Orange 

Los Angeles 

1150 S. Olive Street 
Eighteenth Floor 
Los Angeles, California 90015 
Tel 213.624.8700 
Fax 213.892.2763 

LYNBERG 
gi WATKINS 
ATTORNEYS AT LAW 
A PROFESSIONAL CORPORATION 

January 24, 2017 

VIA E-MAIL and U.S. MAIL 

Gary S. Bennett, Esq. 
LAW OFFICE OF GARY S. BENNETT 
23161 Mill Creek Drive #340 
Laguna Hills, CA 92653 

Re: Jess A. Carbajal v. County of Orange, et al. 
Date of Loss: July 10, 2012 
Our File No,: 1794-0052 

Dear Mr. Bennett: 

We are in receipt of Plaintiffs Motion to Quash the Subpoena our office issued to 
Dr. Debin, which unfortunately is not set for hearing until April 17, 2017. We believe 
that Defendants are entitled to these records as they are directly relevant and essential 
to the fair resolution of this lawsuit, and therefore we cannot wait until a mere two weeks 
before trial to have the Motion to Quash heard. See Alch v. Superior Court 165 
Cal.App.4th 1412, 1427 (2008). Therefore, this correspondence is being sent in yet 
another attempt to informally resolve the subject discovery dispute. 

As an initial matter, we respectfully disagree with Plaintiffs contention that 
Defendant has failed to meet and confer in good faith as to the scope of the records 
sought by way of the subpoena. To the contrary, Defendant responded to the 
objections raised by Plaintiff, and through such efforts, Defendant has already agreed to 
limit the time frame of the subpoena to records from March 2012 to the present—i.e., 
the very time period that Mr. Carbajal contends he suffered from emotional distress. In 
response, Plaintiff simply objected that the limited time frame was not sufficient because 
the request was still overly broad under Tylo v. Superior Court, 55 Cal. App. 4th 1379 
(1997). However, as fully set forth in Defendant's January 6, 2017 correspondence in 
response to Plaintiff's objection, the discovery sought in Tylo involved information that 
predated  the plaintiffs claims for emotional distress by two years. As Defendant had 
already agreed to limit the time frame of the subpoena, we respectfully disagreed that 
the holding in Tylo was applicable. Unfortunately, Plaintiff never responded to 
Defendant's last letter, nor was there any attempt to schedule a telephonic meet and 
confer to discuss these issues further. Rather, after Defendant responded that a case 
was distinguishable on its facts, Plaintiff halted all further meet and confer efforts and 
immediately sought court intervention by filing a Motion to Quash the Subpoena and 
seeking sanctions. 
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Gary S. Bennett, Esq. 
LAW OFFICE OF GARY S. BENNETT 
Re: Jess A. Carbajal v. County of Orange, et al. 
January 24, 2017 
Page 2 

After having reviewed the arguments contained in Plaintiff's Motion to Quash, it is 
clear that the meet and confer efforts engaged in by Plaintiff were not sufficient to 
properly put Defendant on notice as to the full extent and/or nature of his objections so 
as to allow a meaningful attempt at informal resolution. To be clear, Defendant is not 
seeking records pertaining to minor injuries, such as "mumps" or the flu. If Plaintiff had 
properly communicated this prior to the filing of his Motion to Quash, Defendant would 
have agreed to limit the subpoena to exclude such records. In the same vein, had 
Plaintiff expressed a concern that the records may somehow become public, Defendant 
would have further agreed that any records produced be subject to a protective order. 
Defendant would have likewise agreed to an in camera review of the documents at 
issue, so that the judge could make a relevancy determination in the first instance. 

Regardless of how Plaintiff now tries to frame the parties' meet and confer efforts 
to the Court, the fact remains that our offices have consistently maintained a 
professional relationship in the past, and we remain willing to further discuss these 
issues so as to come to an informal resolution. With that said, we are amenable to 
narrowing the scope of the subpoena to the limited extent discussed below; however, 
given Plaintiff's claims in this lawsuit, we still believe Defendant is entitled to a majority 
of the records requested because they are directly relevant to Plaintiff's asserted 
damages for physical injuries, emotional distress, and future lost wages/benefits. 

First, Plaintiffs contention that the only relevant record contained in Dr. Debin's 
files pertains to a single office visit in which Plaintiff discussed the potential referral to a 
therapist is unfounded and misstates the extent of the medical treatment Plaintiff 
received from Dr. Debin. Indeed, Plaintiff has previously disclosed through written 
discovery that "[o]n or about March 20, 2012[,] after being placed on administrative 
leave . . . [Plaintiff] began to fall into a deep depression due to the emotional distress" 
he alleges to have suffered as a result of the subject lawsuit, which caused him to 
experience a heightened sense of anxiety, loss of appetite, weight loss, hair loss, 
insomnia, panic attacks, and "boil like blisters" on the back of his neck. See, Plaintiff's 
Response to Special Interrogatory No. 11. Plaintiff further alleges that he sought "the 
medical care of [his! family physician"  for treatment of said injuries, and "when the 
treatment did not work [he] was referred to a specialist and remained in care for approx. 
12-14 months." Id. (emphasis added). Plaintiff never disclosed the identity of the initial 
family physician who treated him for such injuries until his third deposition, when he 
finally identified Dr. Debin as his "family physician." See, Deposition of Plaintiff Jess 
Carbajal, Vol. 3, at pg. 420:7-9 (identifying Dr. Debin as Plaintiff's "family physician"); 
see also, Plaintiff's Response to Special Interrogatory No. 13 (refusing to identify 
Plaintiff's health care providers based upon privacy and relevancy objections). As 
Plaintiff admits Dr. Debin treated him for the very injuries he has alleged in this lawsuit, 
it cannot reasonably be disputed that such records are directly relevant and 
discoverable in this action. 

4812-3725-9584, v. 1 
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Gary S. Bennett, Esq. 
LAW OFFICE OF GARY S. BENNETT 
Re: Jess A. Carbajal v, County of Orange, et al. 
January 24, 2017 
Page 3 

Second, these records are directly relevant to the extent of Plaintiff's asserted 
emotional distress damages because they could reveal alternative sources  of the 
emotional distress. Defendant therefore cannot limit the scope of the subpoena, as 
suggested by Plaintiff, to only those records which evidence Plaintiff's complaints 
concerning the physical ramifications of his emotional distress. Indeed, narrowing the 
subpoena in this regard would have the undesired effect of excluding records pertaining 
to any conditions or complaints that are unrelated to Plaintiff's emotional distress, but 
which manifest the same or similar symptoms. For example, if Plaintiff was treated for a 
thyroid problem that also causes symptoms of weight loss or hair loss, Defendant would 
be entitled to such records because they would reveal alternative causes of his claimed 
physical injuries. Likewise, Defendant is entitled to know whether Plaintiff was 
diagnosed with any life-altering illnesses or conditions which could be causing, or 
contributing to, any emotional distress, especially given Plaintiff's claim that he 
continues to experience such symptoms daily. See, Plaintiffs Response to Special 
Interrogatory No. 12 ("[The damages are both mental and emotional injuries that 
engage [Plaintiff] daily" and have caused Plaintiff to experience ". . . sever[e] isolation 
and physical detrition.") 

Lastly, these records are also relevant to Plaintiffs damages claim for future lost 
wages/benefits. Indeed, Plaintiff basis his calculation of such damages on his plan to 
retire at the age of either 67 or 68. See, Plaintiff's Response to Special Interrogatory No. 
15, at pg. 53:14-15 (calculation of damages for future loss wages/benefits based on 
Plaintiffs "goal . . . to work for the County for an additional 10-11 years and retire at the 
age of 67"); see also,  Deposition of Plaintiff Jess Carbajal, Vol. 3, at pg. 419:6-9 ("My 
goal . . . was to work . . until I was 68 years old."). Defendant is therefore permitted to 
test this allegation by, inter alia, reviewing records which may contain information 
pertaining to any medical conditions which would affect Plaintiffs claimed ability to work 
until that age. 

In sum, these records are essential to the fair resolution of the case because, 
without them, Defendant would be deprived of learning necessary information which 
would assist with its defense against Plaintiffs damages claims. Accordingly, any claims 
of privacy in these records must give way to Defendant's right to defend against 
Plaintiff's lawsuit. See, John B. v. Superior Court, 38 Cal. 4th 1177, 1199 (2006) ("The 
right to privacy [ is not absolute. In appropriate circumstances, this right must be 
balanced against other important interests. On occasion [a party's] privacy interests 
may have to give way to [the] opponent's right to a fair trial.") (internal citations omitted). 

In light of the foregoing, please advise whether you would be amenable to a 
narrowed scope of the subpoena, which would exclude records pertaining to the 
treatment any minor injuries and/or complaints that are unrelated  to the physical 
ramifications of Plaintiff's emotional distress, so long as those minor conditions neither 
(1) manifest the same, or similar, symptoms to those which are Plaintiff attributes to his 

4812-3725.9584, v. 1 
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Gary S. Bennett, Esq. 
LAW OFFICE OF GARY S. BENNETT 
Re: Jess A. Carbajal v. County of Orange, et al. 
January 24, 2017 
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emotional distress, nor (2) have any effect on Plaintiff's claimed ability to work until the 
age of 68. 

We appreciate your willingness to achieve an informal resolution on these issues. 
Thank you for your anticipated courtesy and cooperation. 

Very truly yours, 

SHANNON L. GUSTAFSON 

TAS/S LG/aed 

cc: Michael Penn, Esq. (via email only) 
Attorney for Jess Carbajal 

Norman J. Watkins 
Tina Sapounakis 

4812-3725-9584, V. 
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Executed on January 27, 2017, at Orange, California. 

ALBA DONJUAN 

Case Name: Carbajal v. County of Orange 
Case No.: 30-2013-00688237-CU-CR-CJC 

PROOF  OF SERVICE  
STATE OF CALIFORNIA, COUNTY OF ORANGE 

I am employed in the County of Orange, State of California. I am over the age of 18 and 
not a party to the within action. My business address is 1100 Town & Country Rd., Suite 1450, 
Orange, California 92868. 

On January 27, 2017, I served the foregoing document(s) described as DEFENDANT 
COUNTY OF ORANGE'S NOTICE OF MOTION AND MOTION FOR ORDER 
ENFORCING AND COMPELLING COMPLIANCE WITH DEPOSITION SUBPOENA 
FOR PRODUCTION OF BUSINESS RECORDS TO NON-PARTY DR. SUSAN DEBIN; 
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT THEREOF; 
DECLARATION OF SHANNON L. GUSTAFSON; EXHIBITS on the interested parties by 
placing a true copy thereof enclosed in sealed envelopes addressed as follows: 

PLEASE SEE SERVICE LIST ATTACHED 

BY MAIL: As follows: I am "readily familiar" with the firm's practice of collection 
and processing correspondence for mailing. Under that practice, I deposited such 
envelope in the mail at Orange, California. 

❑ BY ELECTRONIC MAIL: I caused all of the pages of the above-entitled document 
to be sent to the recipient(s) noted at the respective email address(es) indicated above. 

❑ BY ELECTRONIC TRANSFER via electronic filing service provider: By 
electronically transmitting the document listed above to ONE LEGAL, an electronic 
filing and service provider The transmission was reported as complete and without 
error. 

❑ BY FACSIMILE: I caused all of the pages of the above-entitled document to be sent 
to the recipient(s) noted via facsimile at the respective telephone numbers indicated 
above. 

❑ BY FEDERAL EXPRESS/OVERNIGHT MAIL: I caused the above-described 
document to be served on the interested parties noted as follows by Federal 
Express/Overnight Mail. 

BY PERSONAL SERVICE: I caused such envelope to be delivered by hand to the 
office(s) of the addressee via messenger. 

I declare under penalty of perjury under the laws of the State of California that the above is 
true and correct. 

PROOF OF SERVICE 
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SERVICE LIST 

Gary S. Bennett, Esq. 
LAW OFFICES OF GARY S. BENNETT 
23161 Mill Creek Dr., Suite 340 
Laguna Hills, CA 92653 
Tel. (949) 837-9091 
Fax: (949) 837-8240 
Counsel for Plaintiff JESS A. CARBAJAL 

Wylie A. Aitken, Esq. 
Michael A. Penn, Esq. 
AITKEN, AITKEN, COHN 
3 MacArthur Place, Suite 800 
P.O. Box 2555 
Santa Ana, CA 92707-2555 
Tel. (714) 434-1424 
Fax: (714) 434-3600 
Counsel for Plaintiff JESS A. CARBAJAL 
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