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MEMORANDUM 
TO: Honorable Mayor and Members of the City Council 

CC: Al Zelinka, City Manager 

FROM: Craig A. Steele 

DATE: July 5, 2022 

SUBJECT: Outside Review of the City's Handling of the Moore-Field Litigation 

The City Council requested in May of 2021 that Richards, Watson & Gershon (“RWG”) provide an 
independent review of the City’s handling of an employment-related lawsuit against City 
Attorney Michael Gates and the City, brought by two now-former employees in the City 
Attorney’s office.  This task was assigned to us under a pre-existing legal services agreement 
between the City and RWG.  The matter had recently settled with a $2.5 million total settlement 
payment to the plaintiffs by the City’s insurer.  The City staff reported the City had incurred over 
$1.5 million in total legal costs over the course of the litigation.  When I was retained, the former 
City Manager told me the City Council had tasked me to review the way the lawsuit was handled 
by the City and its attorneys, and to make recommendations about better practices to be 
employed in the future, if any were needed. 

I was approached to provide this review because  I have been a Municipal Law practitioner for 
my entire career of nearly 30 years, with over 25 years as a sworn contract City Attorney in four 
cities.  I have been the City Attorney in Monrovia since 2002, where former City Manager Oliver 
Chi served for a period as City Manager prior to coming to Huntington Beach.   I frequently 
provide trainings for local government officials on ethics and transparency issues, and best 
practices, through the League of California Cities and other organizations.  RWG is a statewide 
law firm that practices municipal law and has been in existence for over 65 years.  We have served 
the City of Huntington Beach on various assignments in the past. 
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The Scope of the Review 

This assignment was not a personnel investigation or a criminal investigation.  It was an 
operational  review of practices and procedures, and the way a unique legal matter was handled.  
As such, it was not necessary to interview every possible witness, to examine witnesses under 
oath or to investigate every rumor or supposition.  I was engaged to look at the record and 
evaluate how the litigation was handled, and to advise whether it might have been handled in a 
different way that could have reduced the City’s expenses and increased transparency and City 
Council confidence.  I was given no instruction, either from the former City Manager or from any 
member of the City Council, as to an expected outcome of this review, and would not have 
accepted the engagement if that had occurred. 

The City Attorney’s office did not attempt to thwart this review, but it was not fully supportive of 
it.  The City Attorney has taken the position that the City Council had no authority to directly hire 
an outside attorney to conduct this review, based on his interpretation of his authority under the 
City Charter.  He hired an attorney to threaten litigation against the City Council and to make 
unfounded allegations regarding Brown Act violations, among other issues.  He also instructed 
the City’s attorneys for the lawsuit to assert that certain communications between Mr. Gates and 
the law firm, about litigation that has concluded, were subject to a separate attorney client 
privilege with him that prevented disclosure to the City.  This position was perplexing, to say the 
least. I also note that the parties to the litigation, in December of 2019, entered into a broad  
stipulated protective order to maintain the confidentiality of records and documents at the 
conclusion of the litigation, and to destroy certain records designated as confidential.  Although 
the City Attorney’s office maintains one copy for the City, those records are not permitted to be 
disclosed to third parties. In the end, the many documents, including emails, billing records, 
pleadings, and records from the City’s insurer that were supplied to me by City staff formed an 
adequate basis for my review.  I determined that more extensive interviews and broad and 
potentially expensive fights over access to records were not likely to lead to more useful 
information, or to change any conclusions. 

I interviewed the former City Manager and all members of the current City Council who had 
participated in closed session discussions on this case, with the exception of one Councilmember 
who declined to be interviewed.  I purposely did not request to interview current members of 
the City Attorney’s staff because I did not want to cause potential conflict in the office.  With the 
consent of the City Manager, RWG retained accounting experts at the BPM Certified Public 
Accounting firm on behalf of the City to provide a review of the law firm billing records and to 
examine the tasks that were accomplished.  The former City Manager and I decided not to 
commission a complete audit of the bills by BPM, which would have exceeded the scope of this 
review and been very costly for the City.  Still, BPM’s limited review of outside counsel’s billing 



Honorable Mayor and Members of the City Council 
July 5, 2022 Page | 3

records provided helpful information about who was involved with the case, who was giving 
direction to outside counsel, what work was done and when, and the intensity of the City’s 
litigation strategy. 

The review has been complete for some time.  The City Council agreed to the City Attorney’s 
request that it not be released pending discussions between myself and an attorney Mr. Gates 
retained regarding a mutually agreeable course of action.  We were unable to reach that 
agreement. 

Summary of Conclusions and Recommendations 

As a result of this review, I identified that there is a lack of clarity in the City’s Charter, policies, 
and processes regarding the roles and responsibilities of the City Council and the City Attorney.  
In my opinion, this lack of clarity is partially a result of the City Attorney’s overly aggressive 
assertion of the authority of his office; but responsibility also lies with the members of the City 
Council who, as part-time volunteers, are not fully trained and educated regarding the attorney-
client relationship.  One important way to achieve  more clarity, in my view, is to replace 
conflicting, incomplete, and ambiguous language in the City Charter regarding the roles and 
responsibilities of the City Attorney and City Council in legal matters with more specific language 
and rules.   

I also determined that best practices and policies, including complete recusals or ethical walls, 
are not in place to avoid a real or perceived conflict of interest in the event that future legal 
matters directly involve the City Attorney or the City Attorney’s office.  In my opinion, the lack of 
any independent supervision of this case was not reflective of good litigation management 
practices and created a situation where a majority of the members of the City Council now 
question whether over $1.5 million in City funds were well-spent.  I therefore recommend as 
follows: 

1.  That the City Council consider putting forward for voter approval a clarifying charter 
amendment like the text attached as Exhibit 5 to formalize and make more specific the rules 
applicable to the attorney-client relationship in the City.  Nothing proposed in the text is different 
than the existing rules regarding attorney-client relationships, generally, but the proposal would 
contribute to better governance because roles and responsibility that appear to be unclear now 
would be clarified.  This text would change the way the City Attorney currently implements his 
authority. 

2. The City Council and City Attorney should continue to try to work out a collaborative 
process where the City Council can provide input to the City Attorney on the performance of the 
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City Attorney’s office and find solutions for problems or disagreements.  Political disputes in 
public, or criticisms and arguments on social media are counter-productive and not in the best 
interests of the City. 

3. The City Council should direct the City Attorney to determine or refer for investigation 
whether the City should pursue a return of some legal fees from Greenberg Gross earned after 
January 1, 2021 based on a potential conflict of interest and/or violation of Government Code 
Section 1090.  To avoid any allegation of conflict of interest, RWG will not undertake that work. 

4. The City Attorney should determine whether to pursue refunds from Greenberg Gross for 
fees billed by Brian Williams to determine how to comply with applicable rules after he joined 
Greenberg Gross.  RWG will not undertake that work. 

5. The City Attorney should consider providing to the City Council and staff training on the 
issues of attorney-client relationships and litigation management. 

6. The City should ensure that City policies are updated, as necessary, to ensure that every 
significant personnel complaint or lawsuit is independently investigated. 

The Litigation  

The litigation at issue is captioned “Neal Moore, an individual, and Scott Field, an individual,  v. 
Michael Gates, in his personal capacity, City of Huntington Beach, and Does 1-10, inclusive” 
(“Moore-Field case”).  The Orange County Superior Court Case Number is 30--2019-01011686-
CU-OE-CJC.  The Complaint was filed on May 21, 2019 and amended on July 31, 2019 
(“Complaint”), based on amended “Right to Sue Letters” issued by the California Department of 
Fair Employment and Housing on November 19, 2018 for Plaintiff Moore and on December 12, 
2018 for Plaintiff Field, according to the Complaint and the settlement agreements.  The Plaintiffs 
had previously filed an action in federal court on January 13, 2019 alleging the same or similar 
state law claims and additional claims under federal law.  The federal court dismissed the case 
for lack of jurisdiction, without prejudice to the Plaintiffs’ rights to pursue their claims in state 
court, and the state court action was filed soon thereafter. 

According to the Complaint Plaintiff Neal Moore was employed as a Senior Deputy City Attorney 
from January 2004 until he claimed he was forced to resign in April of 2018 as a result of the acts 
by the City Attorney alleged in the Complaint.  Plaintiff Scott Field was employed at various ranks 
in the City Attorney’s office from 1999, until he retired at the conclusion of this lawsuit.  Both 
Plaintiffs alleged that City Attorney Gates engaged in a “concerted effort to push out or otherwise 
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replace older and disabled attorneys employed by the City Attorneys’ [sic] Office…” through a 
variety of alleged tactics.   

The Complaint is a matter of public record and a copy is attached to this report1.  The allegations 
in the Complaint should be taken as what they are - allegations drafted by a Plaintiffs’ attorney 
in language most favorable to the Plaintiffs.  In fairness to the City Attorney and his office, it bears 
emphasis that Mr. Gates has repeatedly and vigorously denied the allegations in the Complaint, 
and the allegations in the Complaint were never proved or even fully presented in court.  
Unfortunately, City staff informed me that there was no record in the Human Resources 
Department that an independent investigation of Moore’s or Field’s allegations was conducted 
by the City.  When the employee disciplinary actions that are the subject of the Complaint were 
issued by the City Attorney, the City’s Human Resources Department offered Skelly hearings for 
both employees.  A Skelly hearing is an opportunity for a public employee to respond to formal 
disciplinary actions before the discipline is imposed, and not the same as an independent 
investigation of the employees’ charges2.  None of the legal claims in the Complaint, which 
essentially accuse the City and the City Attorney of having illegal motives for imposing discipline, 
were evaluated in a Skelly hearing, however, so they were never proved.  It was beyond the scope 
of this assignment to evaluate the validity or invalidity of various claims and causes of action in 
the Complaint, and I express no opinion on them in this report. 

But the allegations in the Complaint provide the necessary context for this review.  The Complaint 
alleges: 

1. That the City committed age discrimination against Mr. Moore and Mr. Field by taking 
adverse employment actions against them, for which the Plaintiffs’ ages allegedly were a 
substantial motivating factor. 

2. That the City and Mr. Gates created a “hostile work environment” within the City 
Attorney’s Office, because of the Plaintiffs’ ages, through an alleged pattern of harassment and 
discrimination against older employees in favor of younger employees.  This environment, it was 
alleged, persisted because the City “encourages, tolerates, and condones age discrimination.” 

3. That the City discriminated against Mr. Field on the basis of a physical disability by 
subjecting him to adverse employment actions. 

1 Copy attached as Exhibit 1. 
2 It would be inappropriate to provide further information about the employees, which is contained in confidential 
personnel files.   
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4. That the City and Mr. Gates created a hostile work environment against Mr. Field because 
of his physical disability.   

5. That the City failed to prevent the alleged discrimination and harassment based on age 
and/or disability against Mr. Moore and Mr. Field by the City’s employee, Mr. Gates.   

Summed up, it is not disputed that Mr. Gates took adverse disciplinary actions against Mr. Moore 
and Mr. Field.  This report does not question those actions.  The Plaintiffs claim, and Mr. Gates 
and the City denied in their pleading, that the actions of Mr. Gates were harassing and 
discriminatory in violation of California law, and that the City violated state law by allowing and 
condoning that conduct3.  There was no other individual City official or employee named in the 
Complaint as a person who engaged in any misconduct.  The City did not conduct an independent 
personnel investigation regarding these complaints, so there is no independent foundation to 
evaluate whether the allegations were true or false, or somewhere in between4.  The City’s 
litigation team, however, supervised by employees of the City Attorney’s office and with the 
active participation of Mr. Gates, set out to “aggressively defend5” Mr. Gates and the City.  

A brief timeline of the relevant events in the course of the litigation is included below.   
Timeline6

January 13, 2019 - federal court lawsuits filed. 
January 22, 2019 - closed session of the City Council.  City Council consents to provide defense 
for Mr. Gates, approved unanimously.  Initial approval of $100,000 in attorneys’ fees. 
February 15, 2019 - legal services agreement with Greenberg Gross, LLP executed. 
March, 2019 - Greenberg Gross starts billing on the case. 
May 13, 2019 - federal action dismissed. 
May 21, 2019 - Complaint filed by plaintiffs in State court. 
June 3, 2019 - closed session of the City Council. 
June 17, 2019 - closed session of the City Council. 
July 1, 2019 - closed session of the City Council. $200,000 in additional attorneys’ fees 
unanimously approved. 

3 See, generally, the Complaint. 
4 This investigation is standard practice for employers, and should have occurred.  It is not clear why it did not, so 
City policies and practices must be reinforced for future occurrences. 
5 Closed session memo to the City Council, January 22, 2019. 
6 The description of City Council decisions in this timeline are based on what appear to be City Attorney Gates’ notes 
on closed session summary sheets, where available, that were supplied to me by staff.  Mr. Gates provided the 
packet to the City Council and staff with an email dated June 3, 2021.  The City Council has waived the attorney-
client privilege as to that information with regard to this matter only and for the limited purpose of that review. 
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July 31, 2019 - First Amended Complaint filed by plaintiffs in State Court.   
March 2, 2020 - closed session of the City Council. $750,000 in additional attorneys’ fees 
unanimously approved. 
May 18, 2020 - closed session of the City Council.  Plaintiffs’ settlement demand unanimously 
rejected pending City’s Motion for Summary Judgment. 
August 21, 2020 - plaintiff Moore makes Code of Civil Procedure (“CCP”) Section 998 
Settlement Demand for $3.5 million. 
August 21, 2020 - plaintiff Field makes CCP Section 998 Settlement Demand for $2.3 million.   
September 8, 2020 - closed session of the City Council. Section 998 offers rejected 
unanimously. 
November 2, 2020 - closed session of the City Council. Additional $500,000 in attorneys’ fees 
approved unanimously. 
December 1, 2020 - City Attorney Gates announces by email to City Council and staff that in-
house Senior Trial Counsel Brian Williams has resigned to accept a position at Greenberg Gross. 
December 11, 2020 - Mandatory Settlement Conference.  Plaintiffs’ demand was $2.9 million 
for Moore and $2.2 million for Field, according to case records.  No settlement. 
December 12, 2020 - BICEP7 Board meets and approves additional settlement authority, a 
request to conduct a mock trial, and increase of Greenberg Gross’ hourly rate “cap” for which 
the City is responsible, according to City records. 
December 21, 2020 - closed session of the City Council8.   
January 13, 2021 - Defendants Gates and City make CCP Section 998 Offer of $200,000 to 
Moore. 
January 13, 2021 - Defendants Gates and City make CCP Section 998 Offer of $50,000 to Field. 
There was no timely response to the CCP Section 998 offers from either Plaintiff.  The offers 
were thus deemed rejected. 
The case was set for trial on June 1, 2021. 
April 14, 2021 - with approval from BICEP and City Council, mediation is conducted in front of 
mediator Judge Michael Latin (retired). 
On or about April 15, 2021 Judge Latin circulates a mediator’s proposal for settlement of both
plaintiffs’ claims at $2.5 million total.   
April 16, 2021 - City Attorney Gates sends a lengthy briefing to the City Council regarding the 
mediator’s proposed settlement.  There was no mention in the written briefing that Mr. Gates 
had been, or would be, dismissed as a defendant.  There was no recommendation in the written 
briefing, only Mr. Gates denials of the claims made in the lawsuit.   
April 19, 2021 - closed session of the City Council (no results or summary sheet provided). 

7 Big Independent Cities Excess Pool, the City’s excess insurer. 
8 No summary sheet was provided for this closed session. 
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April 27, 2021 - Judge Latin circulates copies of the mediator’s proposal signed by all the parties.  
Signatures are to signify acceptance of the terms.  Oliver Chi and Wayne Gross signed both for 
the City, with handwritten notes on each proposal beneath Wayne Gross’ signature that say: 

“1) Subject to both Plaintiffs agreeing to a global resolution. 
and 
2)  Subject to both Plaintiffs dismissing with prejudice Michael Gates in his individual 

capacity.” 
April 28, 2021 - Request for dismissal of Michael Gates filed with the court, before the settlement 
agreement had been concluded.  
May 17, 2021 - Mr. Gates, acting as City Attorney, forwards a settlement agreement to former 
City Manager Oliver Chi and asks him to sign it.  Mr. Chi does. 
May 21, 2021 - Settlement agreement is signed by all parties. 
June 21, 2021 - Settlement payments are concluded and the request for dismissal of the entire 
action with prejudice filed with the court. 

The Costs of the Litigation to the City 

As will be more fully discussed below, the Finance Department reported the City had paid 
$1,337,067 as of May 31, 2021 to the outside law firm the City Attorney’s office hired to litigate 
the case.  The former City Manager reported to the City Council on April 16, 2021 that the City’s 
“ongoing attorney costs to date are $1,553,102.”  The latter figure may include litigation costs as 
well as attorneys’ fees, but it is not clear.  The case was settled after a mediation in April of 2021 
with the City’s insurer making a $1.5 million payment to Mr. Moore and a $1 million payment to 
Mr Field.  Both parties agreed to bear their own attorneys’ fees.    

Summary of Legal and Ethical Considerations Relevant to the Role of the City Attorney 

A city attorney must be cognizant of a system of laws and rules that provide the authority for the 
city attorney’s actions, the controls over how the attorney exercises that authority, the attorney’s 
ethical obligations in carrying out their duties, and the aspirational expectations of their 
constituents.  It is, unquestionably, a difficult job.  An elected, full-time, city attorney is 
simultaneously a public official, a lawyer, and an employee of their client, the city.   

The Huntington Beach City Charter provides that the City Attorney is to be elected by the voters 
of the City, and sets forth the qualifications for the office and its authority9.  The Huntington 
Beach City Attorney is required to advise the City Council and City employees and officials, and 
has significant authority to manage the City’s legal affairs.  The City Attorney is required to “assist 

9 Huntington Beach City Charter Sections 300 and 309.   
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and cooperate” with the City Manager as a City Department Head10.  Notably, Huntington Beach 
City Charter Section 309(c) provides that the City Attorney shall: 

“Represent and appear for the City in any or all actions or proceedings in which the 
City is concerned or is a party, and represent and appear for any City officer or 
employee, or former City officer or employee, in any or all civil actions or proceedings 
in which such officer or employee is concerned or is a party for any act arising out of 
their employment or by reason of their official capacity.” 

There is no provision in the City Charter that describes what is to happen in the admittedly 
atypical, but certainly possible, circumstance in which the City Attorney is the “City officer or 
employee” who is the party in an action, or in which the City Attorney’s office is the subject of 
such action.  In addition, there is a potentially conflicting and confusing sentence in City Charter 
Section 304(b), apparently added at a different time than Section 309, that states: 

“The City Council shall have control of all legal business and proceedings and all 
property of the legal department, and may employ other attorneys to take charge of 
or may contract for any prosecution, litigation or other legal matter or business.” 

While the City Charter conveys important authority to the City’s elected City Attorney, that 
authority is subject to other legal controls.  Public agency attorneys, like all attorneys, must also 
comply with the rules imposed by the California Legislature in the Business and Professions Code, 
and the California State Bar’s Rules of Professional Conduct, as approved by the California 
Supreme Court.   The Rules of Professional Conduct are binding on all licensed attorneys in 
California under Business and Professions Code Section 6076, and will be discussed later in this 
report as relevant to this matter. 

In addition to the strict legal requirements, city attorneys hold a unique position of trust within 
municipal government, and most act in a manner consistent with the additional responsibility 
that goes along with the position.  Public officials, constituents, and staff rely on city attorneys to 
provide guidance and good examples on issues of transparency, ethics, and legal compliance.  In 
that role, city attorneys must conform their work to lead by example.  Frequently, that type of 
leadership requires city attorneys to put their personal interests and opinions aside to promote 
the public interest.   

To assist municipal lawyers in doing the difficult work of building and maintaining a “culture of 
compliance with ethical and legal obligations,” the City Attorneys Department of the League of 

10 Huntington Beach City Charter Section 309(j) and 403. 
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California Cities adopted in 2005 a set of Ethical Principles for City Attorneys (“Principles”)11.  The 
Principles have been discussed at multiple meetings of the League’s City Attorneys Department 
since their adoption, most recently in a presentation at the 2019 City Attorney’s Department 
Conference by Joseph Montes, a partner at Burke, Williams and Sorensen and then the City 
Attorney of Alhambra and Santa Clarita12. 

There are 10 principles, each of which is relevant to the current state of the relationship between 
the City Council and the City Attorney.  Specifically with regard to the handling of the Moore-
Field case, however, two Principles in particular and portions of the explanation and examples 
for each are most relevant: 

“Principle 2 (Client Trust). The city attorney should earn client trust through quality legal advice 
and the manner in which the attorney represents the city’s interests.  

Explanation. It is difficult for the city attorney to effectively represent the city if public 
officials do not trust the city attorney’s competence and professionalism.” 

“Principle 4 (No Self Aggrandizement). The city attorney should discharge his or her duties in a 
manner that consistently places the city’s interests above self-advancement or enrichment13.  

Explanation. The city attorney, by his or her acts and deeds, should demonstrate that his or 
her highest professional priority is to serve the city’s needs.  

Examples  
1. The city attorney’s operating and legal services budget requests should be based on the goal 
of efficiently serving the client city’s realistic legal needs (i.e. avoid “empire building”).  
2. The city attorney should provide advice without a focus on garnering personal support or 
avoiding personal criticism….” 

Mr. Gates takes a broad interpretation of his authority as the elected City Attorney, and his ability 
to choose counsel and manage all the City’s legal matters.  Under the current vague and 
conflicting language of the City Charter, his interpretation is not obviously wrong but it is 
impractical, as will be explained below.  There is an unpublished opinion of the Court of Appeal 
that supports his position as to attorneys who are in-house City employees.  However, the more 
expansive interpretation conflicts to some extent, with California Rule of Professional Conduct 

11 Copy attached as Exhibit 2. 
12 https://www.cacities.org/Resources-Documents/Member-Engagement/Professional-Departments/City-
Attorneys/Library/2019/Spring-2019/5-2019-Spring;-Montes-Ethical-Principles-for-City.aspx
13 By including the full text of the Principle, I make no allegation that the City Attorney sought or obtained personal 
enrichment.  However, as discussed later in the report, an employee of the City Attorney’s office did negotiate and 
accept employment with the law firm he chose to represent the City and the City Attorney, while the litigation was 
ongoing. 
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1.13 regarding the allocation of authority in the attorney client relationship, which states 
explicitly that when a lawyer represents an organization like the City, the City as an entity is itself 
the client, represented by its authorized board of directors, the City Council14.  Other cities’ 
charters are much more clear in defining the roles of the elected city attorney15 working with the 
city council, and state explicitly the council directs all legal matters as the client.  Moreover, an 
attorney cannot, in full compliance with the Rules, thwart a city council’s desire for independent 
legal advice.   

Members of the Huntington Beach City Council I interviewed in connection with this matter said 
they did not know or believe that they had the authority to direct the strategy and progress in 
the Moore-Field litigation on behalf of the City.  Ultimately, some did not trust that the result 
was a good result for the City.  Councilmembers said that closed session discussions were simply 
for the purpose of receiving status updates, approving additional attorneys’ fee amounts and, at 
one point, following Mr. Gates and Mr. Williams’ recommendation, to reject a settlement 
demand from the plaintiffs. I saw no documentary evidence that the City Council was asked to 
make any other strategic decision.  One Councilmember said that Mr. Gates told the Council that 
the case would go to trial and he would be “cleared.”  The City Council had multiple opportunities 
to review the progress of the litigation and provide strategic input, as Mr. Gates has correctly 
stated on several occasions.  However, it does not appear that the closed session discussions 
were framed in a way that encouraged the City Council to do much more than approve additional 
fees for the outside attorneys who were preparing the case to go to trial.   

This lack of role clarity is not solely the responsibility of the City Attorney.  The City Council bears 
some responsibility for not fully understanding their role and not being more assertive in 
controlling the scope and cost of the litigation.  In the City Council’s defense, the posted agendas 
and reports indicate that closed sessions usually involved multiple litigation items with very little 
in the way of written briefing materials on any case.  However, the City Council’s 
misunderstanding of its authority over a major piece of litigation reflects a lack of communication 
and education regarding the roles of the City Attorney and the City Council.  In my view, wherever 
the responsibility lies for breakdowns in the attorney-client relationship, it is the attorney’s 
responsibility to identify and fix those breakdowns because the attorney has the knowledge of 
the applicable law and rules.  Additionally, City Councilmembers are part-time volunteers without 
extensive training.  The City Attorney is a full-time licensed professional with access to training 
and continuing education.  The City Council should have known its authority better, and 
demanded independent counsel, to advise them on this unusual case.  The City Charter also 

14 The California Rules of Professional Conduct are referred to herein as “Rule.” See, Rule 1.13(a).   
15 Long Beach, Los Angeles, and Oakland City Charters are helpful examples. 
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needs much more clarity on the role and responsibilities of the City Attorney’s office in the case 
of conflicts of interest. 

With regard to the aspirational goals the Principles establish for City Attorneys, in my opinion the 
handling of the Moore-Field case fell short.  Although the City Attorney has said he “abstained” 
from the litigation as City Attorney, he participated directly in ways that are described below and 
that blurred the important line between his personal interests as an individual defendant in a 
lawsuit and the City’s interests as its chief legal officer.  Further, the direct participation of his 
employees (whom he could hire and discipline) in litigation over whether he appropriately 
disciplined their co-workers eroded the client’s confidence that the City’s interests were 
adequately prioritized over the City Attorney’s.  The “culture of compliance” that is the 
foundation of the Principles was not an important enough consideration in this case. 

City Attorney Office’s Participation the Litigation

Despite the fact that the City Attorney was named personally as a defendant in the litigation, the 
City Attorney’s office managed the City’s outside counsel and the litigation, and attorneys in the 
office were directly involved throughout.  This was unusual for a number of reasons, most notably 
the fact that the head of the office, and the direct supervisor of all the attorneys in the office, 
was the person who allegedly committed the acts complained of.  Employees in the office might 
have been witnesses to some of the conduct described in the Complaint or witnesses with 
knowledge that the allegations were false.  Moreover, the two plaintiffs had been employed in 
the City Attorney’s office, and one continued to be employed until the conclusion of the litigation.  
However, under applicable law16 Mr. Gates was entitled to be provided by a defense by the City, 
and the City’s Charter does not expressly require recusal of the City Attorney or their office when 
a matter has an effect on the City Attorney or their office.  The Charter should contain an explicit 
recusal rule to avoid this situation in the future.  

At least seven current or former employees of the City Attorney’s office appear on Greenberg 
Gross’  list of depositions in the case, and the draft Trial Witness List that apparently was prepared 
by both parties includes the names of at least eight current or former employees of the City 
Attorneys’ office, including Mr. Gates, who is on both lists.  Brian Williams is listed as a potential 
trial witness, even though he was actively participating in the litigation as a lawyer for the City 
and later defended the City and Mr. Gates as outside counsel.  The need for City Attorney’s Office 
employees to testify would have been expected, since all of the allegations leveled against Mr. 
Gates involved his alleged actions within the Office in relation to his employees.  But the 
sensitivity of the matter certainly was increased by the fact that Mr. Gates chose to participate 

16 Government Code Section 995 
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so directly in the defense, the fact that the office itself was under scrutiny, and the fact that Mr. 
Gates’ direct reports were still expected to manage the case. 

Mr. Gates has stated on multiple occasions, including directly to me twice, that he “abstained” 
from the litigation as City Attorney.  His position is that the hiring of outside counsel and 
delegation of authority to other attorneys in the City Attorney’s office was proper, appropriate, 
and all that was necessary to avoid any conflict of interest under the circumstances.  He takes 
the position that any participation in the case by him was solely as an individual defendant and 
not as the City Attorney.  This explanation is in conflict with multiple documents I reviewed.  Most 
notably, Mr. Gates prepared a closed session briefing memo from himself as City Attorney for 
seven of the ten closed session discussions the City Council held regarding this case.  He prepared 
notes of City Council actions as City Attorney for five of those closed sessions.  As one example, 
the first closed session that occurred in the case on January 22, 2019 was accompanied by a 
confidential memorandum signed by Mr. Gates as City Attorney.  The summary of the closed 
session memorandum to file is from Mr. Gates as City Attorney and contains his hand-written 
note regarding the City Council’s actions.17  Other closed sessions were similarly documented. I 
note that the copies of closed session reports and summaries I reviewed were provided to the 
former City Manager by Mr. Gates.  

Councilmembers recalled that he participated actively in every closed session, and none 
remembered him making a distinction between his City Attorney role and his individual 
defendant role.18   According to BPM’s review, Greenberg Gross’ bills contain approximately 100 
time entries for consulting and working with Mr. Gates; many of those entries were for tasks that 
related to the City’s defense, and not to Mr. Gates’ individual role.  One obvious example is a 
time entry in early December of 2020, when a Greenberg Gross attorney worked with Mr. Gates 
and Mr. Williams to prepare for the City’s presentation to BICEP, its insurer.  There would have 
been no reason for any individual defendant to have participated in that discussion regarding the 
City’s insurance coverage.  Another example is a time entry from April 16, 2021 where Brian 
Williams, who formerly worked in the City Attorney’s office, billed for discussions with Mr. Gates 
regarding a presentation to the City Council in closed session, and the damages analysis to be 
presented to the City Council.  Presumably, if Mr. Gates had “abstained,” Mr. Williams would 

17 The handwritten note on the closes session memo from January 22, 2019 regarding the Moore-Field case contains 
a handwritten note that says “provide a defense to me as individual and in capacity as CA.”  Other closed session 
memos have notes written in similar handwriting. 
18 Mr. Gates stated in a meeting with me that it was “common” for an individual being provided a defense by the 
City to attend and participate as an individual in a City Council closed session.  Based on my almost 30 years of 
practice in municipal law, nearly 25 of which have been as a City Attorney, the practice is not common, unless City 
Councilmembers are individually named, because they are decision-makers for the City as client. 



Honorable Mayor and Members of the City Council 
July 5, 2022 Page | 14

have discussed a closed session presentation to the City Council not with Mr. Gates, but with the 
representative of the City Attorney’s office who had the authority to act in Mr. Gates’ place. 

The implication of Mr. Gates’ statement that he “abstained” is that Greenberg Gross and the 
litigation were supervised by others in the City Attorney’s office.  It is not entirely clear exactly to 
whom that ultimate responsibility was delegated, or that any kind of ethical wall was established 
in the office to enforce Mr. Gates’ abstention.  I was not provided with any written document 
that substantiated the abstention or requested the City Council’s approval of any shift in 
responsibility.  Billing records indicate that Brian Williams had the most contact (other than Mr. 
Gates) with Greenberg Gross. Other individuals from the City Attorney’s office are listed on 
closed session records as having interfaced with the City Council.  I was informed by the former 
City Manager that both Pancy Lin and Brian Williams reviewed and approved billing.  But it is not 
clear that any individual actually was delegated independent authority in place of Mr. Gates as 
City Attorney.  Even if one of his direct reports had been delegated the authority to manage and 
direct this litigation with the protection of an ethical wall, there certainly would be a question 
whether that employee did, or would have, taken any action Mr. Gates did not approve of.  The 
litigation concerned allegations that Mr. Gates took adverse employment actions against his 
employees for illegal reasons.  Those allegations were never proved and they were never, to my 
knowledge, independently investigated. The circumstances, especially the “aggressive defense” 
of the action, unfortunately draw an inference that Mr. Gates’ personal interests in being 
“cleared” drove the litigation, without any real independent oversight over even the basic costs 
of the defense.  This implication becomes more relevant in the discussion of the settlement of 
the case, below. 

Of concern with regard to Mr. Gates’ participation in the matter in a quasi-City Attorney/quasi-
individual defendant role is the requirements of the Rules of Professional Conduct.  Rule 1.7(b) 
prohibits an attorney from representing a client in a matter where there is a significant risk that 
the lawyer’s representation of the client will be significantly limited by the lawyer’s own interests, 
without the informed written consent of the client.  Informed written consent from the client is 
also required under Rule 1.13(g) when a lawyer for an organization intends to represent the 
organization and any of its constituents, such as Mr. Gates himself.   

Councilmembers did not recall that Mr. Gates asked for or received the City Council’s informed 
written consent for his continuing involvement as City Attorney with this case in which he was 
named personally19.  They certainly did not understand that he was not acting as City Attorney 

19 Again, I acknowledge that Mr. Gates contends he did not participate in the matter as City Attorney.  Written 
documents demonstrate otherwise.  A review conducted at Mr Gates’ request by Calvin House, an attorney 
retained by Mr. Gates, apparently relied only on interviews with Mr. Gates and Brian Williams, and “cursory” 
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when he participated in closed sessions, although he stated he was present only as an 
indemnified defendant.  Again, this statement is contradicted by the closed session documents, 
among other evidence.   

The fact that some City Councilmembers still question whether Mr. Gates’ personal interests 
affected his actions as City Attorney illustrates a problem with the attorney- client relationship in 
the City.  Mr. Gates contends that he abstained from his role as City Attorney, and could have 
believed that no such written consent to the representation was required because he claimed to 
have participated only in the litigation as an individual.  This is not supported by any 
documentation I am aware of, and the doubt created by this dual role is reason enough for the 
office to have required his complete abstention and established an ethical wall to screen him 
from any involvement in the matter. As discussed below, however, it seems that a complete 
recusal of the City Attorney’s office from the case would have been more appropriate.   

This was not the “normal” public entity litigation where a line-level employee was accused of 
wrong-doing and the City simply provides a defense.  It was problematic to treat this litigation 
that way.  Mr. Gates’ potential conflict of interest in participating in the litigation as City Attorney 
representing the City under Rule 1.7(b), and the obvious perception that his participation in 
directing the litigation could be improper, should have caused him to take every possible step to 
be screened from the litigation ethically, and as the leader of the City Attorney’s office.  The court 
in In Re Lee G.(1991) 1 Cal.App.4th 17 (a case where a public attorney was not disqualified) 
explained the concept as follows: 

“By contrast, a public attorney may be subject to disqualification where “in the 
course of his official duties he acquires a conflicting 'personal' interest, or 'personal 
or emotional involvement,' or 'emotional stake' in the case [citations], or where there 
is 'intense personal involvement' in his public duties [citation], or where there is 
'personal, as opposed to purely professional ... involvement,' or 'the prosecutor is 
improperly utilizing the criminal proceeding as a vehicle to aid' his personal or 
fiduciary interests [citation].” (People v. Superior Court (Martin), supra, 98 
Cal.App.3d 515, 521.) Such a personal stake in a proceeding might result in a lack of 
the required “evenhandedness” of a public attorney. (People v. Conner, supra, 34 
Cal.3d 141; People ex rel. Clancy v. Superior Court, supra, 39 Cal.3d 740.)….”  Id. at 
36, fn 8. 

review of Greenberg Gross billing records, and does not cite any independent evidence that shows Mr. Gates 
actually abstained from his role as City Attorney. 
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Obviously, and understandably, the serious allegations made against Mr. Gates (which were not 
proved and he denied) created “a personal or emotional involvement in the case.”  While he 
recognized that he was required to recuse himself from an official role in the case, documents 
show that he did not do so completely.  Further, in my opinion, the fact that the City Attorney’s 
alleged actions were the central issue in an employment-related case brought by two co-workers 
in the City Attorney’s office counseled for the recusal of the City Attorney’s office from managing 
and participating in this litigation.  Hiring an outside law firm supervised and directed by the City 
Attorney’s office staff did not eliminate the perception that, in this specific case, the office lacked 
the “evenhandedness” required of a public attorney. 

Public sector law offices must follow conflict of interest rules20.  While the rules regarding 
disqualification of a public law office are necessarily less stringent than the rules regarding 
disqualification of law firms, occasionally an entire City Attorney’s office must be recused when 
the City Attorney has a personal conflict of interest.  In City and County of San Francisco v. Cobra 
Solutions, Inc. (2006) 38 Cal.3d 839 the court disqualified the entire San Francisco City Attorney’s 
office from litigation against the City due to a conflict of interest on the part of the elected City 
Attorney.  In that case the City was suing a technology company.  The elected City Attorney of 
San Francisco, while in private practice two years earlier, had once billed four-tenths of an hour 
(24 minutes) on a matter where the defendant Cobra Solutions was his firm’s client, and Cobra 
made a successful motion to disqualify the entire City Attorney’s office from the litigation that 
was not related to the City Attorney’s work.  Although this former representation created a 
conflict of interest for the elected City Attorney under a different paragraph of Rule 1.7, the 
California Supreme Court’s justification for disqualifying the entire City Attorney’s office is 
perhaps even more applicable to the potential conflict in the Moore-Field litigation: 

“Individuals who head a government law office occupy a unique position because 
they are ultimately responsible for making policy decisions that determine how the 
agency's resources and efforts will be used. Moreover, the attorneys who serve 
directly under them cannot be entirely insulated from those policy decisions, nor can 
they be freed from real or perceived concerns as to what their boss wants. The power 
to review, hire, and fire is a potent one. Thus, a former client may legitimately 
question whether a government law office, now headed by the client's former 
counsel, has the unfair advantage of knowing the former client's confidential 
information when it litigates against the client in a matter substantially related to the 
attorney's prior representation of that client. 

20 City of Santa Barbara v. Superior Court (2004) 122 Cal.App.4th 17, 26.   



Honorable Mayor and Members of the City Council 
July 5, 2022 Page | 17

There is another reason to require the disqualification of the conflicted head of a 
government law office. That reason arises from a compelling societal interest in 
preserving the integrity of the office of a city attorney. It is beyond dispute that the 
citizens of a city are entitled to a city attorney's office that unreservedly represents 
the city's best interests when it undertakes litigation. Public perception that a city 
attorney and his deputies might be influenced by the city attorney's previous 
representation of the client, at the expense of the best interests of the city, would 
insidiously undermine public confidence in the integrity of municipal government 
and its city attorney's office.”  Id. at 853-54. 

Although the Moore-Field litigation did not involve a situation where the plaintiffs’ confidential 
information was at issue, the “compelling societal interest in preserving the integrity of the office 
of a city attorney” seems even more compelling when the City Attorney himself was accused of 
wrongdoing in the litigation.  The City Council and other stakeholders may legitimately question 
whether the attorneys in the City Attorney’s office were free to manage this case without 
worrying about what their boss wanted.  Recusal of the office21 from this case would have solved 
the issue and still allowed Mr. Gates to communicate with the Greenberg Gross attorneys as an 
individual defendant.   

Given Mr. Gates’ direct involvement, it is simply not credible to expect that an attorney who 
worked for him would have given advice to the City Council that Mr. Gates did not agree with.  
Because the City Council lacked independent advice, it is impossible to conclude that the City 
Council had complete control over this litigation and made the best decisions possible for the 
City. 

Frankly, most experienced City Attorneys would have wanted to withdraw completely from any 
official role whatsoever in this litigation, to protect their clients and themselves from any 
perception of a conflict of interest.  To avoid any perception of a conflict of interest, the City 
Attorney’s office should have done the same or, at a minimum, established an ethical wall to 
ensure that Mr. Gates and potential witnesses had no role in the litigation.  Because Mr. Gates 
participated so directly in the management of the litigation, he left himself open to a perception 
that his personal and political interests drove decisions on how the case was litigated, so that he 
would be “cleared” of the allegations.  City Councilmembers have questioned whether that was 
the case.  Recusal of the City Attorney’s office and independent oversight of the matter would 
likely have avoided the questions that led to this review, and might have saved the City money.  

21 The courts in both Cobra Solutions and Santa Barbara acknowledged that an ethical wall might be more 
appropriate where the head of the office is not the conflicted attorney. 
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Other than finally cutting off the City’s legal bills, It is hard to argue that the settlement, at the 
maximum amount the City’s insurer authorized, was a positive result for the City. 

It must be emphasized that even though he was named personally in the lawsuit, City Attorney 
Gates did not have a statutory conflict of interest under the Political Reform Act (“PRA”) when 
he participated in and used his official position to influence multiple decisions of the City Council 
in the Moore Field litigation.  Although the Complaint sought damages from Mr. Gates personally, 
the acts complained of all took place, as described in the complaint, within the scope of his 
service as a public official.  Pursuant to Government Code Section 995, Mr. Gates was entitled to 
a defense provided by the City.  There was no prayer for punitive damages against either party 
so Mr. Gates had no personal financial stake in the outcome of the litigation once the City 
consented to provide a defense.  The FPPC has confirmed this concept on multiple occasions, 
including in the Gumpert Advice Letter, No. A-96-245.  Still, the intent of the conflict of interest 
laws is always to eliminate not just actual impropriety, but also the appearance of a conflict of 
interest or temptation22.  The City and the City Attorney would have been better-served had 
measures been taken to avoid even the perception of a conflict of interest under the PRA and 
possibly an actual conflict under the Rule 1.7. 

The fact that there is any confusion or disagreement about the relative roles and authority of the 
City Council and the City Attorney demonstrates that those roles should be better defined.23  The 
City Charter is confusing and incomplete on these issues.  It also has inconsistent language 
regarding the City Council’s ability to retain independent legal counsel in Charter Sections 304 
and 309.  It is my recommendation, later in this document, that the City Council consider 
submitting to the voters a charter amendment that better defines those roles and makes it more 
clear that the City Council as the client controls the representation and may hire independent 
legal counsel when the City Attorney’s office has a conflict of interest.   

22 Witt v. Morrow (1977) 70 Cal.App.3d 817, 823: “It is not just actual improprieties which the law seeks to forestall 
but also the appearance of possible improprieties. Any employee, in the private or public sector, wishes to keep his 
job and maintain good relations with his employer. A person who must make decisions which may affect his 
employer's purse is in a situation where he may not give full consideration to the merits of the decision.”
23 In response to proposed clarifying charter amendment language some members of the City Council asked the 
Charter Revision Commission to consider, Mr. Gates wrote an email to Interim City Manager Sean Joyce in which he 
said the revisions were “unnecessary” because they were consistent with existing law and matched the way his office 
already operated.  Members of the City Council evidently believed the changes were necessary, and are the 
representatives authorized to act and speak on behalf of the City Attorney’s client, the City. 
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Retention of Greenberg Gross, LLP 

The City Attorney’s office selected Greenberg Gross, LLP to provide labor and employment law 
legal services from a pool of firms that submitted proposals in response to a Request for 
Proposals (“RFP”) from the City dated January 25, 201924.  Greenberg Gross proposed to handle 
litigation matters only, at a blended hourly rate for all services of $49525.  The RFP was not specific 
as to any particular matter.  Rather, the RFP stated that the City Attorney’s office was seeking to 
retain law firms that would be available to handle future matters.  I was provided copies of, and 
reviewed, 11 proposals the City received in response to this RFP.  Greenberg Gross’ hourly rate 
proposal was the highest of any proposer.  While Greenberg Gross’ commercial litigation, and 
specifically trial, experience was highlighted in their proposal, there was very little mention of 
experience representing public agencies.  Almost all the other firms that submitted proposals had 
much more extensive public agency experience than Greenberg Gross. 

Brian Williams reviewed the proposals for the City Attorney’s office26.  In a series of emails 
between Mr. Williams, City Attorney Gates, and the City’s Finance Manager-Budget Carol Molina-
Espinoza and City staff member Jennifer Anderson, Mr. Williams indicated he “…went through 
everything and did my own research.  Recognizing that we are looking for trial lawyers in this 
field, with a knowledge of specialized issues arising with public entities, I suggest the following 4.  
I ‘ranked’ them in order based on my analysis: 

1. Greenberg Gross - Wayne Gross, Esq. 
2. Ballard Rosenberg Golper & Savitt - Linda Savitt, Esq. 
3. Burke Williams Sorensen - Kelly Trainer, Esq. (Susan Coleman, Esq. as trial lawyer) 
4. Atkinson Andelson…-Irma Rodriguez Moisa, Esq. [sic]” 

In a subsequent email, Mr. Williams indicated the City Attorney’s office was looking for “top-
notch trial experience and results,” which led to Greenberg Gross and Ballard, Rosenberg, et al.
being ranked first and second.  He said the other two firms were highly-ranked for expertise in 
the public agency administrative law categories.  There was no mention in these emails regarding 
cost or hourly rate comparisons.  Although he was included in the email chain, City Attorney 
Gates apparently did not endorse any of the firms or express an opinion on Mr. Williams’ choices.   

24 Richards, Watson & Gershon also submitted a proposal in response to this RFP.  I was not involved with that 
proposal.  My colleague Rebecca Green later was hired to provide some advisory employment law services to the 
City, unrelated to the Moore-Field litigation, and this review was assigned under that legal services agreement. 
25 Greenberg Gross proposal for legal services dated February 5, 2019. 
26 This report does not allege any connection between Mr. Williams’ selection of Greenberg Gross in 2019, and his 
acceptance of employment at that firm at the end of 2020.  I saw no evidence of any such connection. 



Honorable Mayor and Members of the City Council 
July 5, 2022 Page | 20

I saw no other specific document that established why Greenberg Gross was assigned to handle 
the Moore/Field case, aside from multiple after-the-fact references in various emails to 
Greenberg Gross partner Wayne Gross’ reputation as an experienced and outstanding litigator, 
well-suited for the case.  Mr. Gross’ on-line CV certainly supports his reputation as a litigator, 
although there is little indication of experience representing public agencies noted for any of the 
attorneys in Greenberg Gross’ proposal.  Emails from the City Attorney’s office acknowledged 
that Greenberg Gross’ billing rates were higher than firms that typically represent the City.  This 
was justified, the City Attorney’s office asserted, by the reported need for expert trial lawyers.  
Public agencies are typically focused more on cost-efficiency in litigation than are private 
litigants.  The selection of a prominent “boutique litigation firm” with a record of success for 
private clients seems to indicate that the City Attorney’s office anticipated that the case would 
go trial, and wanted it to be aggressively litigated by the City’s lawyers.  City Council members 
recalled that they were repeatedly informed that the City’s litigation strategy was to “win” and 
vindicate Mr. Gates, until the possibility of settlement was finally discussed following the 
mediation.   

This expectation certainly was borne out by Greenberg Gross’ billing.  Over the course of the 
litigation until the case settled, the City spent approximately $1.55 million on “attorney costs,” 
according to a memo from former City Manager Oliver Chi to the City Council dated April 16, 
2021.  The City’s total costs were somewhat confusing due to the relationship between the City 
and its insurer, and the higher-than-normal billing rate Greenberg Gross charged.  The City had a 
“hard” self-insured retention (“SIR”) cap of $1 million before the insurer would be responsible to 
pay for the expenses of the case.  The insurer was responsible for damage awards, opposing 
attorneys’ fees, and defense costs above the SIR, as long as the attorneys the City agreed to the 
insurer’s hourly rate cap, which was $250 an hour.  Because Greenberg Gross charged $495 hour, 
the City ended up paying significantly more than its $1 million SIR.  In December of 2020, after a 
meeting that involved Mr. Gates and Brian Williams, the City’s insurer approved raising that 
hourly rate cap to $350 an hour, providing some relief.   

BPM’s initial review of the Greenberg Gross billing did not reveal any obvious irregularities, 
although there certainly are many instances where multiple attorneys billed for the same task or 
meeting, and the time billed for certain tasks seems excessive.  In my experience, having 
supervised outside counsel and served in the role myself, the agreed upon blended hourly rate 
for any attorney who worked on the matter should have been different for partners than for less 
experienced associates.  The case was litigated heavily and aggressively, without any apparent 
concern for managing costs.  Greenberg Gross conducted not just one, but two mock trials of the 
case, which is highly unusual in a public agency employment case, from my experience.  There is 
no indication from the records I reviewed that there was any pressure from the City Attorney’s 
office to keep the costs down, or controls applied to limit the number of attorneys working on a 
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task or billing the City.  This is not unexpected, since Mr. Gates understandably was focused on 
being cleared of the allegations, and only his direct reports in the City Attorney’s office were 
reviewing the billing.  Given that dynamic, it is hard to see how there would have been much cost 
control applied to Greenberg Gross’ work.  Again, supervision by a lawyer who was not personally 
interested, or imputed to be interested, in the outcome of the matter would likely have reduced 
the City’s defense costs.  Billing rates and total billings only became an issue of concern, according 
to the former City Manager’s April 16, 2021 memo, when the City’s insurer and claims manager 
raised concerns to the former City Manager in October of 2020. 

Between March of 2019 and May of 2021, BPM reported that Greenberg Gross billed the City for  
a total of 3320.5 hours of work on the case at a blended hourly rate $495 for all attorneys and 
$250 per hour for paralegals.  Twelve lawyers and three support staff members billed time to the 
matter.  626 of the total hours billed were billed by lower cost paralegals and support staff, 
leaving a total of 2,694 hours billed by attorneys.  Although the City selected the Greenberg Gross 
firm for this case seemingly because of Wayne Gross’ trial expertise, Mr. Gross billed only 167.6 
hours (about 5% of the total) to the matter in over two years.  Two associates at the firm 
performed the majority of the work on the case.  Clare-Lise Kutlay and Erin N. Gilmore, combined, 
billed 57.8% of the hours Greenberg Gross billed to the City.  This work arrangement at a blended 
hourly rate was likely much more profitable for Greenberg Gross, if one assumes that the 
partners at the firm are more highly compensated than associates and paralegals, but it is not 
uncommon at law firms.   

It is not necessarily unusual that a case would be prepared for trial by less experienced lawyers 
with the expectation that a more experienced trial lawyer would actually try the case.  What is 
unusual, is that Greenberg Gross decided, at some point late in 2020, that it would bring in a 
more experienced litigator to help prepare the case for trial.  That more experienced litigator 
turned out to be Brian Williams who, until the end of December of 2020, had been employed as 
Chief Trial Counsel for the City.  I was informed by the former City Manager that Mr. Williams had 
been working on the litigation on behalf of the City Attorney’s Office27 and multiple records, 
including an email from Mr. Gates, bear that out.  From March of 2019 through December of 
2021 there were dozens of time entries on Greenberg Gross bills for collaboration or 
communication with Mr. Williams.  Mr. Gates then abruptly announced Mr. Williams had 
resigned from the City to join Greenberg Gross in an email to the City Council and staff dated 
December 1, 2020.  The email stated that Mr. Williams would join the firm in January of 2021.  
Based on billing records, Pancy Lin of the City Attorney’s office thereafter appeared to assume 
more responsibility for the case in December of 2020 through its conclusion. 

27 This is confirmed by multiple emails and other documents. 
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I saw no documentary evidence to establish when Mr. Williams began discussing his employment 
with Greenberg Gross, when he might have had a job offer, or when he actually accepted 
employment.  Since he became a “partner” in the firm, and because that transition was publicly 
announced as of December 1, 2020 it must be presumed that he was interviewing and 
negotiating to join the firm for some period of time prior to the announcement on December 1.   

Prior to joining Greenberg Gross, Mr. Williams was a “public official” of the City of Huntington 
Beach, as defined in Government Code Section 82048(a).  Government Code Section 87047 
prohibits “public officials” from making, participating in making, or using their official position to 
influence any governmental decision directly relating to any person with whom he or she is 
negotiating, or has any arrangement concerning, prospective employment. The necessary 
definitions of the elements of Government Code Section 87047 are set forth in Title 2 of the 
California Code of Regulations (“FPPC Regs.”) Section 18747.  Under that regulation, a public 
official is “negotiating” with a “prospective employer” as soon as that individual interviews or 
discusses an offer of employment with the employer.  The public official has an “arrangement” 
with the employer as soon as the individual accepts an offer of employment.  For a business 
entity like Greenberg Gross, the governmental decision “directly relates” to the prospective 
employer, as relevant to the prohibition in Section 87047, when the business entity is a named 
party in, or the subject of the decision, including any decision where the business entity is selling 
products or services to the government entity or entering into a contract with the entity28.  None 
of the exceptions in FPPC Reg. 18747 apply in this case. 

In the Schecter advice letter29, the FPPC advised a Chief Deputy City Attorney in the City of 
Merced that under Government Code Section 87407 she could not be involved in any 
governmental decisions relating to an outside law firm after she started negotiating employment 
with that firm.  The attorney covered by that letter had routinely, to that point, supervised the 
outside law firm’s work, approved bills, and participated in decisions related to the firm.  Thus, 
Government Code Section 87407 prohibited Mr. Williams from making, participating in making, 
or using their official position to influence any governmental decision directly relating to 
Greenberg Gross as soon as he interviewed with, or started discussing employment with, the firm 
or its agent.  We do not know what date that was, but it had to be prior to December 1, 2020 
when Mr. Gates announced that Mr. Williams was resigning form the City to go to work for the 
firm30.   

28 FPPC Reg. §§ 18747(a), 18702.1 
29 FPPC Advice Letter No. I-10-124.  A copy is attached as Exhibit 3. 
30 The report prepared by Calvin House dated October 29, 2021 at Mr. Gates’ request, indicates that Mr. House 
interviewed Brian Williams and Mr. Williams reported that he did not discuss employment with Greenberg Gross 
“until the fall of 2000 [sic].”  Presumably, Mr. House meant the fall of 2020.  Mr. House mistakenly focused on Mr. 
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We do know that in November and December of 2020, Mr. Williams was involved with at least 
three, and potentially more, governmental decisions directly relating to Greenberg Gross.  On 
November 2, 2020 I am informed that Mr. Williams participated in a closed session of the City 
Council at which Mr. Gates’ closed session tally sheet indicates that the City Council approved an 
additional $500,000 in attorneys’ fees for Greenberg Gross, for a noted total of $1.55 million, for 
the Moore-Field Litigation.  In early December of 2020, Mr. Williams worked with Mr. Gates and 
Greenberg Gross to prepare a presentation to the BICEP Board of Directors at which BICEP 
approved raising the “cap” on Greenberg Gross’ hourly rate from $250 to $350 (above which 
BICEP was committed to pay), providing settlement authority and authorizing Greenberg Gross 
and the City to conduct a “mock trial” for the Moore-Field lawsuit.  On December 21, 2020 Mr. 
Williams attended and, I was informed, actively participated in a closed session of the City Council 
to discuss the BICEP actions, settlement issues and further progress of the litigation.  

For the mock trial alone, which documents indicate was approved by the BICEP Board in 
December,  after Mr. Williams’ new position had already been announced, Mr. Williams’ billing 
for preparation and attendance was almost $65,000.  Billing records indicate that Mr. Williams 
at least helped to prepare the City’s presentation to BICEP for that meeting.  Based on the 
Schecter advice letter, and at the direction of the City Council, on December 23, 2021 I wrote to 
the FPPC to request that they investigate whether Mr. Williams had violated Government Code 
Section 87407, or Government Code Section 1090.  On February 8, 2022, Angela Brereton, Chief 
of the FPPC Enforcement Division, wrote to Mr. Williams to notify him that the FPPC had 
commenced a commission-initiated investigation regarding his potential violation of 
Government Code Section 8740731.  I have no further information regarding the status of that 
investigation at this time.  For the purpose of this review, however, I note that the City Attorney 
should have been aware of this critical conflict of interest law at the time he became aware of 
the prospective employment, and he should have immediately required Mr. Williams to abstain 
from any further work to make or influence governmental decisions relating to Greenberg Gross 
as of that date32.  Recall that, under the Principles, a city attorney is expected to prioritize a 
“culture of compliance.” 

Since he was aware of Mr. Williams’ new employment at least on December 1, 2020, the City 
Attorney also should have evaluated, or had evaluated, whether Mr. Williams’ agreement to 

Williams’ decision to hire Greenberg Gross in 2019, and not on his involvement with governmental decisions that 
directly related to Greenberg Gross in 2020, likely after he had started negotiating his employment. 
31 Copies of those letters are attached as Exhibit 4. 
32 The “review” Mr. Gates commissioned, apparently based only on interviews of Mr. Gates and Mr. Williams, 
incorrectly looked only at Mr. Williams’ original decision to hire Greenberg Gross in 2019, well before he says he 
began negotiating employment.  It is the 2020 governmental decisions that are relevant to this issue. 
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accept a “partner” position with Greenberg Gross compromised the effective contract 
amendments between the City and Greenberg Gross in November and December of 2020 as a 
result of the implications of Government Code Section 1090.  That conflict of interest law is 
completely separate from the “prospective employer” conflicts law described above.  It prohibits 
City officers and employees from being “financially interested” in any contract made by them in 
their official capacity.  “Making” a contract can include preliminary negotiations and discussions 
in addition to actual approval of the contract.  If the various approvals in November and 
December of 2020 of additional fees for Greenberg Gross and the authorization for mock trials 
that resulted in significant additional revenue for Greenberg Gross are considered to be 
additional contracts, then Mr. Williams may have been “financially interested” in violation of 
Government Code Section 1090, depending on how he is compensated at Greenberg Gross.  
Under Government Code Section 1092, it is possible that some or all of the payments to 
Greenberg Gross following those decisions could be determined by a court to have been void.  It 
is beyond the scope of this review to make that determination, and I recommend that the City 
Attorney and City Council evaluate that issue using other counsel.   

BPM’s review of Greenberg Gross’ bills disclosed that Brian Williams began billing on the case 
immediately upon joining the firm, beginning on January 5, 2021, and he continued billing 
through April 16, 2021.  In that limited time, Mr. Williams billed more hours than any other 
partner did for the entirety of the case, and had the third highest total of billable hours for the 
entire matter in essentially three months.  His billing was concentrated between January 25, 2021 
and March 3, 2021 with 87% of his billing occurring during this period.  Of the total 596.4 Partner 
hours billed from February 2019 through May 2021, Mr. Williams’ 274.3 hours between January 
2021 and April 2021 comprised 46% of that total.  With the concentration of his hours between 
late January 2021 and early March 2021, the majority of his billing was related to the two mock 
trials which occurred in February 2021 and preparation for the anticipated trial. Mr. Williams 
other work while at Greenberg Gross included preparation of materials including exhibits and 
deposition clips, preparation of cross-examinations including of Mr. Gates, and preparation 
meetings and rehearsals.  In addition, at the end of February and into early March, he spent 
significant time reviewing and preparing oppositions to Plaintiffs' Motions in limine, among other 
tasks.  Essentially, Mr. Williams left the City Attorney’s Office and continued litigating the case, 
at a much higher billable rate.   

An additional indication of the lack of cost control in the billing appears on the same month’s 
billing from Greenberg Gross, where the City was billed and paid for $7,932.00 in “Hotel 
Accommodations” during the mock trial. There was no additional detail provided for that charge 
in the copies of invoices provided to me and the City paid it. 
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Of additional note, on January 6, 2021 Mr. Williams billed the City 1.3 hours for “[L]egal research 
re State Bar and California Fair Political Practices Act regulations re continued representation in 
light of prior employment. Conference with M. Gates and M. Vigliotta re same.”  It was 
inappropriate for Mr. Williams and Greenberg Gross to have billed the City at $495 per hour for 
research regarding the potential conflicts of interest and ethical obligations that arose out of his 
personal decision to accept employment with a City contractor.  This time entry is ironic, 
considering that Mr. Vigliotta supplied the FPPC’s fact sheet on the issue to Mr. Williams by email 
on the same date.  The City Attorney’s office should have disapproved the bill for this task.  
Although it is a small dollar amount, the fact that it was billed and not questioned by the City 
Attorney’s office is further indication of a lack of critical oversight over Greenberg Gross’ billing 
throughout.   

Mr. Williams’ decision to negotiate for employment with Greenberg Gross, while he was a public 
official, and while Greenberg Gross was lawyer for a party in which Mr. Williams was participating 
personally and substantially as the City’s lawyer, raises the possibility that he also violated 
California Rule of Professional Conduct 1-11(d)(2).  That rule prohibits a lawyer currently serving 
as a public official or employee from negotiating employment with a lawyer or law firm in a 
matter in which the lawyer is participating personally or substantially as a lawyer.  The comments 
to the rule indicate that “[p]ersonal and substantial participation may occur when, for example, 
a lawyer participates through decision, approval, disapproval, recommendation, investigation or 
the rendering of advice in a particular matter.”  There is not much doubt that Mr. Williams’s 
participation in the Moore/Field litigation, from choosing the law firm that was hired to litigate 
the case to participating in advice given to the City Council, should be considered “personal and 
substantial participation” in the matter that Greenberg Gross handled for the City with Mr. 
Williams’ supervision.  Rule 1.11(d)(2) is not a Rule where the City or Mr. Gates could have given 
consent to the employment. 

The Settlement

The Settlement Agreement is expressly between Mr. Moore and Mr.  Field and the City, and “also 
on behalf of Defendant Michael Gates.”  Mr. Gates, although named personally in the original 
complaint, did not sign the settlement agreement.  No information was provided by Greenberg 
Gross to the City as to why or how City Attorney Gates was dismissed as a party before the 
settlement agreement was executed, and not made a signatory to the agreement.   Former City 
Manager Chi was not aware that the City was consulted on this issue and members of the City 
Council said they were not informed.  Section 2.1 of the fully-executed Settlement Agreement 
states that Michael Gates has been dismissed with prejudice.  A more traditional settlement 
agreement would have been between the four parties, not “on behalf of” a named defendant, 
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with the plaintiffs releasing all of the defendants. It appears this unusual arrangement was 
negotiated in the mediation, so only those in the room where it happened know why it did.  

Nonetheless, the settlement agreement to which Mr. Gates is not a named party includes at least 
12 specific references to various claims and rights waived against defendants “expressly including 
but not limited to Michael Gates….”  It remains unclear why and how this change was made, since 
the original draft of the settlement agreement sent by Greenberg Gross to Mr. Gates on the day 
before it was signed included Mr. Gates’ name as a party to the agreement.  My litigator 
colleagues informed me this is not a common occurrence in public agency settlement agreements 
that include employees or officials provided a defense by the public agency. 

The City Councilmembers I interviewed were not asked, and did not request, to review the 
settlement agreement before approving it, so they were only made aware of the basic terms of 
the settlement.  Because the settlement terms had been approved, Former City Manager Chi 
signed the agreement on behalf of the City at the written request of Mr. Gates as City Attorney33.  
Aside from the obvious fact that Mr. Gates should not have advised the City Manager to sign a 
settlement agreement in a matter from which he had “abstained34” as City Attorney, it is a major 
shortcoming of the City’s processes if it is a standard procedure that City Councilmembers do not 
see significant settlement agreements they are asked to approve.  This practice should be 
changed immediately.  If they had seen the document, an individual Councilmember might have 
questioned why Mr. Gates was not listed as a party or raised a question about other terms.   

At the conclusion of the case, the settlement provided for a structured $1.5 million payment from 
the insurer to Plaintiff Moore and a $1 million structured payment to Plaintiff Field, and Field was 
permitted to retire.  Under the City’s insurance policies, had the City Council rejected the 
mediated settlement agreement, which was at BICEP’s approved maximum, the City would have 
been responsible for damages awarded by a jury in excess of $2.5 million.  So settlement at this 
stage clearly was in the City’s interest because it cut off the City’s financial exposure.  An attorney 
recommending further litigation at this point might have been committing malpractice.  Each 
party paid its own attorneys’ fees, which meant that the City incurred approximately $1.55 
million in legal costs for the action, but did not pay any of the settlement payment.   

The settlement payments were significantly higher than the City’s previous settlement offers of 
$50,000 to Mr. Field and $200,000 to Mr. Moore.  The Plaintiffs received significantly less than 

33 Emails dated May 17, 2021 and May 18, 2021 from Claire Lise Kutlay of Greenberg Gross to Michael Gates, as City 
Attorney and from Mr. Gates to former City Manager Oliver Chi. 
34 That Mr. Gates had apparently negotiated to have himself dismissed as a party pursuant to the settlement, does 
not change the fact that he was still personally interested in the outcome of the case, or the concept that taking an 
official role in settling the case could create the appearance of impropriety.   
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the $2.2 million and $2.9 million, respectively, they demanded.  It is not entirely clear what 
moved the City’s legal team from a “win at trial” approach to a agreeing to a significant 
settlement payment after mediation.  A settlement payment of $1 million or more to each 
plaintiff is a significant amount and certainly reflects the mediator’s and the insurer’s view of the 
City’s potential liability had the case gone to trial.  The significant question is whether the City’s 
expenses would have been reduced had the legal team pursued an aggressive settlement 
strategy early on, rather than the aggressive litigation strategy that incurred over $1.5 million in 
legal costs for the City.  It is hard not to question whether a more cost-effective resolution of this 
matter could have been achieved earlier in the litigation if the City’s consistent strategy had been 
to resolve the matter as early as possible, rather than to “win” at trial.   

Conclusion 

I did not find evidence of any violation of the law by the City Attorney, the current members of 
his office, or the Greenberg Gross firm.  At the direction of the City Council, I submitted to the 
FPPC a request to investigate whether Brian Williams violated the limits on making, participating 
in making, or using an official position to influence a governmental decision that directly related 
to a prospective employer, or Government Code Section 1090.  The FPPC wrote that it is 
conducting a commission-initiated investigation of that matter. The City should evaluate the 
Government Code Section 1090 issue more fully with separate counsel.   

Although no obvious billing improprieties were found, the City spent over $1.5 million in legal 
costs for a relatively common and simple employment law case that did not go to trial.  Had the 
City’s insurer and City staff not started to question the amounts the City was spending and the 
lack of resolution in the case, and made additional expenses the City’s liability, it is not clear that 
the case would have even gone to mediation, let alone settled.  The Moore-Field case was 
litigated very aggressively by a firm that is more experienced with litigating for large private 
clients.  These factors, combined with an apparent lack of independent oversight by the City, 
made this an extremely expensive case for the City.  The confusion, lack of clarity regarding roles, 
and evident distrust between members of the City Council, staff, and the City Attorney warrants 
a significant revision of the City’s Charter and policies, and an education process between the 
City Attorney’s office and the City Council and staff.  I have remarked to the City Attorney and his 
outside attorney that, even though Mr. Gates is an independent elected official, the health of the 
attorney-client relationship in Huntington Beach deserves more attention.  The City would 
benefit from a collaborative periodic review process where the City Council, City Manager and 
the City Attorney could discuss and improve the working relationship. Mr. Gates, his attorney, 
Interim City Manager Joyce, the ad hoc subcommittee, and I tried and failed to implement such 
a process.  
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To that end, and to provide clarity about these important roles, I have recommended that the 
City Council consider putting forward to the voters a charter amendment in the form attached as 
Exhibit 5, as well as the additional recommendations set forth above.  The City should implement 
a formal policy on recusal and ethical walls in matters  where the City Attorney’s office has a 
conflict of interest, which may well occur in the future.  I further recommend that the City 
Attorney’s Office provide more training to the City Council and staff about the roles and resources 
of the City Attorney’s office, and have an extensive dialogue with Councilmembers and staff 
about how these relationships and resources can be improved. 

Finally, I was provided a copy of the report the City Attorney commissioned on the handling of 
the Moore-Field litigation which was submitted on October 29, 2021 and recently released by 
the City Attorney in response to a Public Records Act request.  I note that the conclusions in this 
report appear to have been based only on interviews with Mr. Gates and Mr. Williams and a 
“cursory” review of Greenberg Gross’ billing records.  The preparer of the report, based only on 
what Mr. Gates told him, questions my “independence and objectivity” in conducting this review 
and raises “an appearance of bias.”  It is indeed ironic that one of two attorneys who were both 
retained by Mr. Gates, at City expense, without any apparent process, to evaluate and advise 
about how Mr. Gates conducted a lawsuit in which he was the named defendant, and then 
conducted that review based only on information provided by Mr. Gates and his former deputy, 
would raise the concept of “bias.” The other attorney Mr. Gates retained to threaten to sue the 
City Council also is a municipal law practitioner who, it could be argued under this same theory, 
wants future work from Mr. Gates and might be similarly “biased35.” 

For the record, I have been the City Attorney in Monrovia for 20 years, and had been in the 
position for over a decade when Mr. Chi became City Manager there.  He did not retain me as 
City Attorney.  Further, Mr. House’s statement that Mr. Chi “arranged for Mr. Steele to manage 
legal matters for the City” is 100% false.  Other attorneys at RWG have been engaged by the City 
for discrete matters over the years, mostly in response to Requests for Proposal issued by, or 
with the approval of, the City Attorney’s office.  This review was assigned under an existing 
contract with the City.  After I began to conduct this review, the City ceased referring matters to 
RWG and the City Attorney’s office withdrew an unrelated matter one of my partners had been 
working on. We have received no other new assignments from the City, and I have informed the 
City Council that I will not accept assignments from the City in the future.  Mr. Chi, of course, left 
the employment of the City several months ago and I have since continued to work with Interim 
City Manager Joyce and City Manager Zelinka.  The bulk of the work I have performed in the past 
six months involved discussions with Mr. Gates and his attorney, at Mr. Gates’ request36, and the 

35 I am not making a similar accusation, only illustrating how silly Mr. House’s accusation is.  
36 Email from Derek Cole, Esq. dated January 12, 2022. 
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City Council ad hoc subcommittee about ways to improve and clarify the relationship between 
the City Council and the City Attorney.  It is unfortunate for the City that those discussions did 
not bear fruit.   

Respectfully submitted, 

Craig Steele 
Shareholder 

cc:  Al Zelinka, City Manager  
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ALEXANDER KRAKOW + GLICK LLP 
J. Bernard Alexander, III (State Bar No. 128307) 
David Ramirez-Galvez (State Bar No. 313544) 
1900 Avenue of the Stars, Suite 900 
Los Angeles, California 90067 
T: 310 394 0888 1 F: 310 394 0811 
E: balexander@akgllp.com 1 drg@akgllp.com 

Attorneys for Plaintiffs 
NEAL MOORE and SCOTT FIELD 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF ORANGE 

NEAL MOORE, an individual, and SCOTT ) Case No. 30-2019-01071686-CU-OE-
FIELD, an individual, ) CJC 

) 
Plaintiffs, 

) ) Assigned for all purposes to: 
vs. ) Hon. Martha K. Gooding, C32 

) 
MICHAEL GATES, in his personal capacity,) Complaint Filed: May 21, 2019 
CITY OF HUNTINGTON BEACH, and Does) 
1-10, inclusive, ,) FIRST AMENDED COMPLAINT 

) 
Defendants. ) ) 1. Age Discrimination — Cal. Gov't Code 

) §12940(a) 
) 2. Hostile Work Environment (Age) — Cal 
) Gov't Code §§ 12923, 12940(j) 
,) 3. Disability Discrimination — Cal. Gov't 

Code §12940(a) 
) 4. Hostile Work Environment (Disability) 
) — Cal. Gov't Code §§ 12923, 12940(j) 
) 5. Failure to Prevent Age and Disability 
) Discrimination — Cal. Gov't Code § 
) 12940 (k) 
) 

DEMAND FOR JURY TRIAL 
 ) 

Plaintiffs Neal Moore ("MOORE") and Scott Field ("FIELD") (collectively, 

"Plaintiffs") allege the following against Defendants Michael Gates ("GATES"), in his 

personal capacity, the City of Huntington Beach (the "CITY"), and Does 1-10 (collectively, 

"Defendants"): 

COMPLAINT; DEMAND FOR JURY TRIAL 

Exhibit 1
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INTRODUCTION 

1. This is an age discrimination, disability discrimination, and hostile work 

environment case. MOORE (73 years old) and FIELD (62 years old) are the victims of 

Defendants' concerted effort to push out or otherwise replace older and disabled 

attorneys employed by the City Attorneys' Office. Defendants perpetrate their unlawful 

scheme through, among other things, unwarranted scrutiny, threats, and harassment; 

unfounded discipline; and draconian cuts to compensation and earned benefits from 

many years of civil service employment. 

2. Defendants' misdeeds thrust Plaintiffs between a rock and a hard place: 

either leave the City Attorneys' Office and keep their earned benefits or stay and suffer 

further unlawful treatment, unwarranted demotions, and undeserved cuts to pay and 

earned benefits. 

3. Faced with this Hobson's Choice, MOORE was forced to resign on April 6, 

2018. FIELD, meanwhile, continues to endure oppressive work conditions, successive 

demotions, and further pay cuts. 

JURISDICTION AND VENUE 

4. Jurisdiction and venue are proper in this Court because the claims arose in 

Orange County; the parties were or are residents of, or are doing business in, Orange 

County; or the claims may be brought in this Court by statute or law. 

5. The amount in controversy in this matter exceeds the sum of $25,000 to 

each Plaintiff, exclusive of interest and costs. 

PARTIES 

6. Plaintiff Neal Moore is a 73-year-old man and a resident of Los Angeles 

County. He was employed by the City of Huntington Beach for 14 years, from January 

2004 until his forced resignation in April 2018. 

7. Plaintiff Scott Field is a 62-year-old man and a resident of Orange County. 

2 
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1995. 

8. The City of Huntington Beach is a public entity, duly organized and existing 

under the laws of the state of California and operating within Orange County. The City 

Attorneys' Office is a department of the City of Huntington Beach. The City of Huntington 

Beach is, and at all relevant times was, an employer pursuant to Cal. Gov't Code § 

12926(d). 

9. Defendant Michael Gates is the elected City Attorney for the City of 

Huntington Beach, and, on information and belief, a resident of Orange County. 

10. The true names and capacities—whether individual, corporate, associate, 

or otherwise—of the Defendants named as Does 1 through 10, inclusive, are unknown to 

Plaintiff at this time and therefore the Doe Defendants are sued by fictitious names. 

Plaintiff will amend this Complaint to substitute the true names and capacities of the Doe 

Defendants when they become known to Plaintiff. Plaintiff alleges, on information and 

belief, that each of the Doe Defendants is responsible for the wrongful acts alleged and 

is therefore liable to Plaintiff. 

11. Plaintiffs allege, on information and belief, that, at all relevant times, 

Defendants, and each of them, were the agents, employees, coconspirators, parent 

corporation, joint employers, alter ego, or joint venturers of the other Defendants, and 

each of them, and, in doing the acts alleged, were acting in part within the course and 

scope of said agency, employment, conspiracy, joint employment, alter ego status, or 

joint venture and with the permission and consent of each of the other Defendants. 

12. Whenever and wherever reference is made in this Complaint to any act or 

failure to act by a Defendant, such allegations and .references shall also be deemed to 

mean the acts or failures to act by each Defendant acting individually, jointly, or severally. 

/ / / 
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FACTUAL ALLEGATIONS 

13. GATES was elected City Attorney for the CITY in 2014. 

14. Since assuming the City Attorney post, GATES has made a concerted effort 

to push out or otherwise replace older and disabled attorneys employed by the City 

Attorneys' Office by, among other things, (1) assigning them unachievable tasks and 

unrealistic deadlines; (2) subjecting them to unwarranted scrutiny and belittling critiques; 

(3) falsely accusing them of poor performance; (4) imposing unfounded discipline; (5) 

instituting draconian and undeserved cuts to their compensation and retirement benefits; 

and (6) reassigning their work and functions to younger attorneys. 

15. GATES's concerted effort has injured older and disabled attorneys in two 

ways: (1) it has materially affected the terms and conditions of their employment, and (2) 

it has subjected them to a widespread pattern of bias, which communicates a hostile 

message and creates a hostile work environment. 

16. The first victim of this unlawful scheme was 50-year-old John Fujii. 

17. GATES ousted Fujii by first assigning him a case with an inordinate number 

of outstanding tasks and then declining to provide him necessary attorney or staff support. 

Overwhelmed and abandoned, Fujii had no choice but to resign in September 2016. 

18. Emboldened by his success in ousting Fujii, GATES directed his efforts to 

other senior and/or disabled attorneys in the City Attorneys' Office. 

PLAINTIFF MOORE 

19. MOORE is 73 years old. MOORE was employed as a Senior Deputy City 

Attorney, from January 2004 until his forced resignation in April 2018. MOORE has 47 

years of cumulative municipal attorney experience. Throughout his employment with the 

CITY, MOORE acted as its lead trial counsel. 

20. GATES's approach towards MOORE was two-fold. First, GATES subjected 

MOORE to oppressive conditions and unwarranted critiques, to concoct a false record 

4 
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upon which to base contemplated discipline of MOORE. This included, among other 

things, assigning MOORE an overwhelming workload; belittling MOORE's considered 

input and work ethic and scolding him about the same; persistently attempting to provoke 

arguments with MOORE over case strategy and other work matters and then accusing 

MOORE of being insubordinate; and selectively nitpicking MOORE'S work. GATES did 

this both privately and publicly. In fact, GATES once went so far as to loudly curse out 

MOORE before his long-time colleagues over MOORE's handling of a case. 

21. Second, GATES hired MOORE's younger would-be replacements: 40-year-

old Brian Williams and 35-year-old Jemma Dunn. Indeed, Williams filled a newly created 

Senior Trial Counsel position, which mirrored MOORE's trial duties. Over the ensuing 

months, GATES gradually reassigned MOORE's litigation duties to the younger, less 

experienced Williams and Dunn. 

22. GATES's actions had two effects: (1) they relegated MOORE to lesser 

discovery and motion work all the while rewarding younger, less experienced staff, 

Williams and Dunn, with plum legal assignments; and (2) they communicated to MOORE, 

and to the workplace generally, that GATES preferred younger staff over MOORE and 

the other older employees. 

23. On March 5, 2018, GATES played his final card; he demoted MOORE three 

classifications for alleged misdeeds back in 2016. To bolster this drastic reduction, 

GATES falsely accused MOORE of malfeasance, incompetence, inefficiency, 

inexcusable neglect, and malpractice; labeled him a discredit to public service; and 

threatened to report him to the California State Bar. 

24. This news stunned MOORE. Prior to GATES's tenure, MOORE had no 

history of reprimand or progressive discipline associated with his performance. In his over 

14 years with the CITY, MOORE's service had not once warranted discipline. Quite the 

contrary, MOORE had an impeccable record which included countless excellent results 
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on behalf of the CITY. 

25. What's more, the demotion, which became effective April 9, 2018, 

threatened an approximately 35% reduction in MOORE's salary and a substantial 

reduction in the value of MOORE's earned retirement benefits and "banked" hours. 

26. This draconian demotion gave MOORE no choice but to retire. On April 6, 

2018, MOORE was forced to resign. 

27. Defendants intentionally made MOORE's work and work environment so 

hostile and intolerable, and the consequences of remaining employed with the City 

Attorneys' Office so financially dire, that MOORE's forced resignation constitutes a 

constructive discharge. 

PLAINTIFF FIELD 

28. FIELD is 62 years old. FIELD has 37 years of cumulative municipal attorney 

experience. FIELD was first hired as a Deputy City Attorney III in November 1995. On 

October 8, 1999, FIELD was promoted to Assistant City Attorney, which is the position he 

held until GATES demoted him to Senior Deputy City Attorney in November 2016. 

29. After ousting Fujii, GATES reassigned one of Fujii's cases to FIELD. This 

new assignment included, among other things, voluminous discovery with imminent 

deadlines, leaving FIELD only a few days to familiarize himself with the case and the 

numerous discovery requests, in order to respond and prepare corresponding motions. 

30. When FIELD failed to meet those deadlines and/or missed buried issues 

pertaining to the pending discovery, GATES berated FIELD. 

31. On November 21, 2016, GATES demoted FIELD from Assistant City 

Attorney to Senior Deputy City Attorney. 

32. As with MOORE, GATES attempted to bolster this draconian measure by 

exaggerating the gravity of FIELD's mistakes; by falsely accusing FIELD of malfeasance, 

incompetence, inefficiency, and inexcusable neglect; labeling him a discredit to public 
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service; and threatening to report him to the California State Bar. 

33. FIELD was taken aback by the verbal abuse, the draconian demotion, and 

the excessively severe assessment of FIELD's work, given that FIELD had never 

previously received any form of reprimand or discipline, and that GATES was seemingly 

reserving such mistreatment for FIELD and other older employees. 

34. All told, the demotion constituted a $7,280 per year salary reduction, as well 

as a loss of "banked" vacation days and sick leave and a substantial reduction in earned 

retirement benefits. 

35. Unlike MOORE, however, FIELD opted to endure the ongoing harassment, 

partly because FIELD was too young to retire, but also because FIELD underestimated 

the lengths to which GATES would go to force him out of his long-term civil service 

employment. 

36. But GATES was relentless. Since FIELD's first demotion, GATES has: 

a. issued FIELD countless unjustified written reprimands; 

b. subjected FIELD, and only FIELD, to overbearing and hypercritical 

supervision with respect to even nominal tasks and decisions; 

c. disgraced and embarrassed FIELD in the presence of his long-time 

peers, including by belittling and critiquing FIELD in team-wide emails 

and removing FIELD from the litigation team; 

d. issued successive derogatory, unfounded verbal and written reviews; 

e. continued to single out FIELD for new, often last-minute assignments 

with unrealistic deadlines; 

f. diminished FIELD's job responsibilities, effectively to the level of an 

unlicensed law clerk; and 

g. removed FIELD's name from all pleadings, despite his continued 

litigation responsibilities. 
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37. Ever persistent in his quest to force FIELD out of his long-term civil service 

position, effective November 30, 2018, GATES demoted FIELD for a second time, to 

Deputy City Attorney. 

38. The consequence of this second demotion is a $7,717 per year salary 

reduction, in addition to the previous reduction, plus a further loss of "banked" vacation 

days and sick leave, and a reduction in earned retirement benefits. 

39. As of this date, FIELD continues to perform the duties of Deputy City 

Attorney while being subjected to the above-described scrutiny, threats, harassment, and 

reductions in present and future salary and benefits. 

40. That GATES has reserved such mistreatment for FIELD and other older 

employees establishes a clear pattern of age bias. This unmistakable pattern has 

signaled, to FIELD and to other older staff, that GATES is hostile toward them and 

determined to force out the old guard. 

41. GATES also subjected FIELD to another injustice: disability discrimination. 

42. Starting in October 2016, FIELD took time off to obtain treatment for his 

worsening eye cataracts. Each time FIELD took this protected leave, GATES 

reprimanded FIELD, verbally and in writing. 

43. For example, on September 23, 2016, FIELD notified GATES of an 

upcoming eye surgery on October 25, 2016, and a next-day post-surgical appointment. 

Despite knowledge of FIELD's upcoming surgery, on October 23, 2016, GATES ordered 

FIELD to file an opposition motion by the next day. When FIELD reminded GATES of his 

upcoming surgery and post-surgical appointment, GATES responded with a lengthy, 

nasty, and demeaning response to FIELD and his supervisor, falsely denying knowledge 

of FIELD's "personal medical reasons." Adding insult to injury, Gates claimed to have 

"accommodated" FIELD's by delaying the due date by one day. 

44. In another instance, in mid-October 2016, FIELD gave GATES notice of the 
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need for a second, unforeseen cataract surgery, scheduled for November 1, 2016. On 

the afternoon of his second surgery, after undergoing a successful second out-patient 

surgery, FIELD went into the office to resume work in the afternoon. In violation of CITY 

policy, GATES designated FIELD as being "absent without permission," asserting that 

FIELD had purportedly failed to specifically obtain GATES's permission, despite FIELD 

having complied with the accepted departmental practice and procedure and the 

applicable bargaining unit Memorandum of Understanding. 

45. As with GATES's actions toward older staff, these actions establish a 

pattern of bias against disabled employees and plainly communicate such hostility. 

EXHAUSTION OF ADMINISTRATIVE REMEDIES 

46. On May 29, 2018, the California Department of Fair Employment and 

Housing ("DFEH") issued MOORE a Right to Sue notice for his state law claims, as 

alleged herein. MOORE subsequently amended his DFEH Complaint, for which an 

amended Right to Sue was issued on November 19, 2018. 

47. On March 16, 2018, the DFEH issued FIELD a Right to Sue notice for his 

state law claims, as alleged herein. FIELD subsequently amended his DFEH Complaint, 

for which an amended Right to Sue was issued on December 12, 2018. 

48. On January 3, 2019, Plaintiffs filed suit in the United States District Court, 

Central District of California asserting and preserving Plaintiffs' state law claims as 

alleged herein, in addition to claims under 42 U.S.C. § 2000e, et seq. and 42 U.S.C. § 

1983. See Case No.: 8:19-CV-00009-DOC-ADS. On May 13, 2019, Judge David Carter 

tentatively dismissed the federal action for lack of subject matter jurisdiction, without 

prejudice to Plaintiffs pursuing their claims in state court. 

49. This action, when equitably tolled for the pendency of Plaintiffs' federal 

action, is brought within 1 year of the issuance of Plaintiffs' Right to Sue letters, which 

fully encompass the state law claims as alleged herein. 
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FIRST CAUSE OF ACTION 

Age Discrimination 

Cal. Gov't Code § 12940 (a) 

(Against the CITY) 

50. Plaintiffs incorporate the allegations contained in all previous paragraphs as 

though fully stated here. 

51. The CITY is a covered employer under the Fair Employment Housing Act 

("FEHA"). The CITY employed MOORE and continues to employ FIELD. 

52. MOORE is 73 years old and FIELD is 62 years old. Accordingly, each falls 

within the protected class for age. 

53. The CITY subjected Plaintiffs to one or more adverse employment actions 

including, but not limited to, (1) forcing MOORE to resign; (2) successive demotions of 

FIELD; and (3) draconian, unwarranted reductions in Plaintiffs' current and future salary 

and benefits, including earned retirement benefits. 

54. Plaintiffs' ages were a substantial factor for the adverse employment actions 

taken, in violation of California Government Code § 12940. 

55. As a direct and proximate result of the CITY's conduct, Plaintiffs have and 

will continue to suffer harm. 

56. Economic damages. As a direct and legal result of the CITY's conduct, 

Plaintiffs have and will continue to suffer, special damages for lost earnings and wages 

in an amount according to proof at time of trial but not less than $300,000. 

57. Non-economic damages. As a direct and legal result of the CITY's conduct, 

Plaintiffs have and will continue to suffer, general damages including damage to their 

reputation, pain and suffering, humiliation, embarrassment, mortification, hurt feelings, 

and emotional distress, in an amount according to proof at time of trial, but not less than 

$1,000,000. 
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58. As a direct and proximate result of the CITY's discriminatory conduct, as 

alleged herein, Plaintiffs have been compelled to retain legal counsel, and are therefore 

entitled to reasonable statutory attorneys' fees and costs of suit, pursuant to Government 

Code §§ 12940, 12965(b). 

SECOND CAUSE OF ACTION 

Hostile Work Environment (Age) 

Cal. Gov't Code §§ 12923, 12940(j) 

(Against the CITY, GATES, and Does 1-10) 

59. Plaintiffs incorporate the allegations contained in all previous paragraphs as 

though fully stated here. 

60. The CITY is a covered employer under the FEHA. The CITY employed 

MOORE and continues to employ FIELD. 

61. GATES was at all relevant times an "employee" of the CITY as that term is 

defined in California Government Code § 12940(j)(3), which establishes that employees 

are personally liable for harassment. 

62. MOORE is 73 years old and FIELD is 62 years old. Accordingly, each falls 

within the protected class for age. 

63. Defendants' above-described conduct created a work environment that is 

intimidating, hostile, and offensive to older employees in the workplace, including by 

establishing a clear pattern of bias against older employees and communicating the 

favored status of younger staff. 

64. Defendants' above-described conduct is part of an ongoing, pattern and 

practice of discrimination and harassment which began before the statute of limitations 

period. The offensive conduct persists as a result of policies and practices in effect at the 

City Attorneys' Office by the CITY, which encourages, tolerates, and condones age 

discrimination. 
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65. Defendants' harassing conduct was in violation of California Government 

Code § 12923, effective January 1, 2019, in being sufficiently offensive, humiliating, 

distressing, and intrusive, so as to disrupt Plaintiffs' emotional tranquility in the workplace, 

and to adversely affect Plaintiffs' ability to perform their respective job as usual, and 

interfered with and undermined Plaintiffs' personal sense of well-being. 

66. A reasonable person in Plaintiffs' circumstances would have considered the 

work environment to be hostile or abusive. 

67. Each Plaintiff did, and does, in fact consider the work environment to be 

hostile and abusive. 

68. As a direct and proximate result of the conduct of Defendants, Plaintiffs 

have and will continue to suffer harm. 

69. Economic damages. As a direct and legal result of Defendants' conduct, 

Plaintiffs have and will continue to suffer, special damages for lost earnings and wages 

in an amount according to proof at time of trial but not less than $300,000. 

70. Non-economic damages. As a direct and legal result of Defendants' 

conduct, Plaintiffs have and will continue to suffer, general damages including damage to 

their reputation, pain and suffering, humiliation, embarrassment, mortification, hurt 

feelings, and emotional distress, in an amount according to proof at time of trial, but not 

less than $1,000,000. 

71. As a direct and proximate result of Defendants' discriminatory conduct, as 

alleged herein, Plaintiffs have been compelled to retain legal counsel, and are therefore 

entitled to reasonable statutory attorneys' fees and costs of suit, pursuant to Government 

Code §§ 12940, 12965(b). 

/ / / 

/ / / 

/ / / 
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THIRD CAUSE OF ACTION 

Disability Discrimination 

Cal. Gov't Code § 12940(a) 

(By FIELD Against the CITY) 

72. FIELD incorporates the allegations contained in all previous paragraphs as 

though fully stated here. 

73. The CITY is a covered employer under FEHA and does in fact employ 

FIELD. 

74. FIELD put the CITY on notice that he suffered from a disabling condition, 

eye cataracts and retinal detachment, which limited FIELD in the major life activity of 

vision. 

75. The CITY regarded and treated FIELD as if he was suffering from this 

disabling condition and/or suffering from the side effects of a mitigation measure for 

treating FIELD's disabling condition, which limited Plaintiff in the major life activity of 

vision, performing manual tasks, and working. 

76. FIELD was able to perform the essential functions of his job with or without 

a reasonable accommodation. But the CITY (1) failed to engage in an interactive process 

to determine whether an ongoing reasonable accommodation was possible or necessary, 

(2) failed to provide a reasonable accommodation, and/or (3) treated FIELD less favorably 

than other similarly situated able-bodied employees. 

77. The CITY subjected FIELD to one or more adverse employment actions 

including, but not limited to, (1) successive demotions and (2) draconian, unwarranted 

reductions in current and future salary and benefits, including earned retirement benefits. 

78. FIELD's disabling condition was a substantial factor in causing harm to the 

Plaintiff, in violation of California Government Code § 12940, et. seq. 

79. As a direct and proximate result of the CITY's conduct, FIELD has and will 
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continue to suffer harm. 

80. Economic damages. As a direct and legal result of the CITY's conduct, 

FIELD has and will continue to suffer, special damages for lost earnings and wages in an 

amount according to proof at time of trial but not less than $300,000. 

81. Non-economic damages. As a direct and legal result of the CITY's conduct, 

FIELD has and will continue to suffer, general damages including damage to their 

reputation, pain and suffering, humiliation, embarrassment, mortification, hurt feelings, 

and emotional distress, in an amount according to proof at time of trial, but not less than 

$1,000,000. 

82. As a direct and proximate result of the CITY's discriminatory conduct, as 

alleged herein, FIELD has been compelled to retain legal counsel, and is therefore 

entitled to reasonable statutory attorneys' fees and costs of suit, pursuant to Government 

Code §§ 12940, 12965(b). 

FOURTH CAUSE OF ACTION 

Hostile Work Environment (Disability) 

Cal. Gov't Code §§ 12923, 12940(j) 

(By FIELD Against the CITY, GATES, and Does 1-10) 

83. FIELD incorporates the allegations contained in all previous paragraphs as 

though fully stated here. 

84. The CITY is a covered employer under FEHA and does, in fact, employ 

FIELD. 

85. GATES was at all relevant times an "employee" of the CITY as that term is 

defined in California Government Code § 12940(j)(3), which establishes that employees 

are personally liable for harassment. 

86. FIELD put Defendants on notice that he suffered from a disabling condition, 

eye cataracts and retinal detachment, which limited FIELD in the major life activity of 
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vision. 

87. Based on FIELD's disability, he was subjected to conduct that created a 

work environment that was and continues to be intimidating, hostile, or offensive to FIELD 

as a disabled employee, including by establishing a clear pattern of bias against disabled 

employees and communicating the favored status of non-disabled staff. 

88. Defendants' above-described conduct is part of an ongoing, pattern and 

practice of discrimination and harassment which began before the statute of limitations 

period. The offensive conduct persists as a result of policies and practices in effect at the 

City Attorneys' Office by the CITY, which encourages, tolerates, and condones 

harassment based on disability. 

89. Defendants' harassing conduct was in violation of California Government 

Code §12923, effective January 1, 2019, in being sufficiently offensive, humiliating, 

distressing, and intrusive, so as to disrupt FIELD's emotional tranquility in the workplace, 

and to adversely affect FIELD's ability to perform his job as usual, and interfered with and 

undermined Plaintiff's personal sense of well-being. 

90. A reasonable person in FIELD's circumstances would have considered the 

work environment to be hostile or abusive. 

91. FIELD did, and does, in fact consider the work environment to be hostile 

and abusive, in violation of California Government Code § 12923. 

92. As a direct and proximate result of the conduct of Defendants, FIELD has 

and will continue to suffer harm. 

93. Economic damages. As a direct and legal result of Defendants' conduct, 

FIELD has and will continue to suffer, special damages for lost earnings and wages in an 

amount according to proof at time of trial but not less than $300,000. 

94. Non-economic damages. As a direct and legal result of Defendants' 

conduct, FIELD has and will continue to suffer, general damages including damage to 
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their reputation, pain and suffering, humiliation, embarrassment, mortification, hurt 

feelings, and emotional distress, in an amount according to proof at time of trial, but not 

less than $1,000,000. 

95. As a direct and proximate result of Defendants' discriminatory conduct, as 

alleged herein, FIELD has been compelled to retain legal counsel, and is therefore 

entitled to reasonable statutory attorneys' fees and costs of suit, pursuant to Government 

Code §§ 12940, 12965(b). 

FIFTH CAUSE OF ACTION 

Failure to Prevent Discrimination and 

Harassment Based on Age and/or Disability 

Cal. Gov't Code § 12940(k) 

(Against the CITY) 

96. Plaintiffs incorporate by reference the foregoing information and information 

and allegations as though fully set forth herein. 

97. The CITY is a covered employer under FEHA, and previously employed 

MOORE and continues to employ FIELD. 

98. The CITY harassed and discriminated against Plaintiffs in the course of 

Plaintiffs' employment. 

99. The CITY failed to take all reasonable steps to prevent discrimination and 

harassment. 

100. As a direct and proximate result of the CITY's failure to take reasonable 

steps to prevent harassment and discrimination, Plaintiffs have and continue to suffer 

harm. 

101. Economic damages. As a direct and legal result of the CITY's conduct, 

Plaintiffs have and will continue to suffer, special damages for lost earnings and wages 

in an amount according to proof at time of trial but not less than $300,000. 
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102. Non-economic damages. As a direct and legal result of the CITY's conduct, 

Plaintiffs have and will continue to suffer, general damages including damage to their 

reputation, pain and suffering, humiliation, embarrassment, mortification, hurt feelings, 

and emotional distress, in an amount according to proof at time of trial, but not less than 

$1,000,000. 

103. As a direct and proximate result of the CITY's discriminatory conduct, as 

alleged herein, Plaintiffs have been compelled to retain legal counsel, and are therefore 

entitled to reasonable statutory attorneys' fees and costs of suit, pursuant to Government 

Code §§ 12940, 12965(b). 

PRAYER FOR RELIEF 

Plaintiffs pray for judgment as follows: 

1. For economic and special damages according to proof at trial; 

2. For payment of all statutory obligations and penalties as required by law; 

3. For pre-judgment and post-judgment interest at the legal rate; 

4. For attorneys' fees and costs; 

5. For reinstatement of FIELD to his original position, prior to his demotions, 

reimbursement, and, restitution, and other equitable relief; 

6. For such further relief as the Court may deem just and proper. 

DATED: July 31, 2019 ALEXANDER KRAKOW GLICK LLP 

s/ J. Bernard Alexander, Ill 

J. Bernard Alexander, Ill 
David Ramirez-Galvez 

Attorneys for Plaintiffs 
NEAL MOORE and SCOTT FIELD 
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DEMAND FOR JURY TRIAL 

Plaintiffs demand a jury trial. 

DATED: July 31, 2019 ALEXANDER KRAKOW + GLICK LLP 

s/ J. Bernard Alexander, Ill 

J. Bernard Alexander, Ill 
David Ramirez-Galvez 

Attorneys for Plaintiffs 
NEAL MOORE and SCOTT FIELD 
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PROOF OF SERVICE 

I am over the age of 18 years, not a party to this action, and am employed 
in the County of Los Angeles, State of California. My business address is ALEXANDER 
KRAKOW +GLICK LLP, 1900 Avenue of the Stars, Suite 900, Los Angeles, California 
90067. 

On, August 1, 2019 following the ordinary business practices of 
ALEXANDER KRAKOW + GLICK LLP as set forth below, I served a true and correct 
copy of the foregoing document(s) described as PLAINTIFFS' FIRST AMENDED 
COMPLAINT in a sealed envelope, with postage fully prepaid, addressed as follows: 

[SEE SERVICE LIST] 

(X) BY MAIL. I am readily familiar with ALEXANDER KRAKOW +GLICK LLP's 
practice for collection and processing of correspondence for mailing with the U.S. 
Postal Service. Under that practice, in the ordinary course of business, 
correspondence would be deposited with the U.S. Postal Service on the same 
day with postage fully prepaid at ALEXANDER KRAKOW +GLICK LLP, 1900 
Avenue of the Stars, Suite 900, Los Angeles, California 90067. The above 
envelope was placed for collection and mailing on the above date following 
ALEXANDER KRAKOW +GLICK's ordinary business practice. I am aware that 
on motion of the party served, service is presumed invalid if the postal 
cancellation date or postage meter date is more than one day after date of 
deposition for mailing. 

() BY MAIL. I deposited such envelope in the mail at 1900 Avenue of the Stars, 
Suite 900, Los Angeles, California 90067. 

() VIA FACSIMILE. I sent said documents via facsimile. 

() VIA OVERNIGHT DELIVERY. I sent said document(s) via overnight delivery. 

() VIA EMAIL. I sent said document(s) via electronic mail to the addressee. 

() BY PERSONAL SERVICE. I caused delivery of said envelope by hand to the 
offices of the addressee(s). 

(X) (STATE) I declare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct. 

() (FEDERAL) I declare that I am employed in the office of a member of the bar of 
this Court at whose direction the service was made. 

s/ Natalia Lemus 
Dated: August 1, 2019 

Natalia Lemus 
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SERVICE LIST: 

COUNSEL FOR DEFENDANT: 

Brian L Williams, Esq. 
Danielle S. Cha, Esq. 
Huntington Beach City Attorney's Office 
2000 Main Street 
Huntington Beach, California 92648 
T: 714.536.5555 
F: 714.374.1590 
E: brian.williams@surfcity-hb.org 

daniel.cha@surfcity-hb.org 

Evan C. Borges, Esq. 
Wayne R. Gross, Esq. 
Claire-Lise Y. Kutlay, Esq. 
Greenberg Gross LLP 
650 Town Center Drive, Suite 1700 
Costa Mesa, CA 92626 
T: 949.383.2800 
F: 949.383.2801 
E: EBorges@GGTrialLaw.com 

WGross@GGTrialLaw.com 
CKutlay@GGTrialLaw.com 
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Ethical Principles for City Attorneys1

Adopted October 6, 2005 
  

City Attorneys Department Business Session 
 

Preamble 
 
A city attorney occupies an important position of trust and responsibility within city government.  
Central to that trust is an expectation and commitment that city attorneys will hold themselves to 
the highest ethical standards.  Every effort should be made to earn the trust and respect of those 
advised, as well as the community served.  
 
The City Attorneys Department of the League of California Cities has therefore adopted these 
ethical principles to: 
 

 Serve as an aspirational guide to city attorneys in making decisions in difficult situations, 
 

 Provide guidance to clients and the public on the ethical standards to which city attorneys 
aspire, and 

 
 Promote integrity of the city and city attorney office. 

 
City attorneys are also subject to the State Bar’s Rules of Professional Conduct.  For an 
explanation of how the rules apply to city attorneys, please see Practicing Ethics published by 
the League of California Cities in 2004, available at www.cacities.org/attorneys.   These 
aspirational ethical principles are not an effort to duplicate or interpret the State Bar’s 
requirements or create additional regulatory standards.   
 
The role of the city attorney and the client city varies.  Some city attorneys are full-time public 
employees appointed by a city council; some are members of a private law firm, who serve under 
contract at the pleasure of a city council.  A few are directly elected by the voters; some are 
governed by a charter.  When reflecting on the following principles, the city attorney should take 
these variations into account. 
 
The city attorney should be mindful of his or her unique role in public service and take steps to 
ensure his or her words and deeds will assist in furthering the underlying intent of these 
principles. 
 
                                                 
1 When used in this document, the term “city attorney” refers to all persons engaged in the practice of municipal 
law.  This includes attorneys in firms that provide legal services to cities on an ongoing basis that are the functional 
equivalent to services provided by assistant or deputy city attorneys (for example, on redevelopment and personnel 
issues).   
 

Exhibit 2
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Fundamental Principles (There is no significance to the order of the list.) 
 
Principle 1 (Rule of Law).  As an officer of the courts and local government, the city attorney 
should strive to defend, promote and exemplify the law’s purpose and intent, as determined from 
constitutional and statutory language, the case law interpreting it, and evidence of legislative 
intent.  As an attorney representing a public agency, the city attorney should promote the rule of 
law and the public's trust in city government by providing representation that helps create a 
culture of compliance with ethical and legal obligations. 
 

Explanation.  The city attorney’s advice and actions should always proceed from the 
goal of promoting the rule of law in a free, democratic society.  Because the public's 
business is involved, within the city organization the city attorney should consistently 
point out clear legal constraints in an unambiguous manner, help the city to observe such 
constraints, identify to responsible city officials known legal improprieties and remedies 
to cure them, and if necessary, report up the chain of command to the highest level of the 
organization that can act on the client city's behalf.   
 

Examples 
 
1.   The city attorney should give advice consistent with the law and the policy 
objectives underlying those laws, but may consider and explain good faith arguments for 
the extension or change of a legal principle.  
 
2.  The city attorney should not attempt to justify a course of action that is clearly 
unlawful.  Where the city attorney’s good faith legal assessment is that an act or omission 
would be clearly unlawful, the city attorney should resist pressure to be “creative” to 
come up with questionable legal conclusions that will provide cover for the elected or 
appointed public officials to take actions which are objectively unlikely to be in 
conformance with the legal constraints on the city’s actions. 

 
3.  The city attorney’s guiding principle in providing advice and services should be 
sound legal analysis.   The city attorney should not advise that a course of action is legal 
solely because it is a common practice (“everyone else does it that way”), a past practice 
(“we have always done it that way”), or because the risk of suit or other consequence for 
action is considered low. 
 
4.  The city attorney’s advice should reflect respect for the legal system.  
  
5.  If the city has made a decision that the city attorney believes may be legally 
harmful to the city, the city attorney should encourage the city to take any necessary 
corrective action but do so in a way that minimizes any damage to the city’s interests.  
 
6. The city attorney should be willing to give unpopular legal advice that meets the 
law’s purpose and intent even when the advice is not sought but the legal problem is 
evident to the attorney. 
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7. The city attorney should not only explain and advise the city on the law, but 
should encourage the city to comply with the law’s purpose and intent. 

 
Principle 2 (Client Trust). The city attorney should earn client trust through quality legal advice 
and the manner in which the attorney represents the city’s interests. 
 

Explanation.  It is difficult for the city attorney to effectively represent the city if public 
officials do not trust the city attorney’s competence and professionalism. 

 
Examples 

 
1.  The city attorney should use available resources to maximize his or her ability to 
advise knowledgeably on issues of municipal law. 
 
2.   The city attorney should be clear with individual council members and staff on 
the extent to which their communications with the city attorney can and will be kept 
confidential. The city attorney should be especially clear when confidentiality cannot be 
lawfully maintained. 
 
3.  Sometimes the city attorney will be asked a question during a public or private 
meeting and the city attorney is unsure of the answer.  When time permits, the city 
attorney should advise that additional time is needed to research the matter and provide 
an appropriate response.  If extra time is not available, then the city attorney should be 
candid regarding any uncertainty he or she feels about the answer given. 
 
4. When a question is posed and the city attorney knows there is no definitive, clear 
conclusion, the city attorney should describe the competing legal considerations, as well 
as inform the city of the legally supportable courses of action, together with an evaluation 
of the course that is most likely to be upheld.   
 
5. In the event the city attorney is asked in a public forum to provide advice that 
could undermine the city’s ultimate position, the city attorney should seek to meet in 
closed session, if legally permissible, or, if time permits, provide his or her opinion in a 
confidential memorandum.  If the advice must be given during an open session, then the 
city attorney must be mindful of the impact that advice given in public may have on the 
city’s ultimate position.  
  
6.  When the city attorney has a duty to provide documents or other information to 
outside law enforcement authorities, he or she should do so in a way to minimize harm to 
the city consistent with that duty. 
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Principle 3 (No Politicization).  The city attorney should provide legal advice in a manner that 
avoids the appearance that the advice is based on political alignment or partisanship, which can 
undermine client trust.   
 

Explanation.  The city attorney and the city attorney’s advice needs to be trusted as 
impartial by the entire council, staff and community.   
 

Examples 
 
1.        The city attorney should provide consistent advice with the city’s overall legal 
interests in mind to all members of the city team regardless of their individual views on 
the issue.   
 
2.        Each city council member, irrespective of political affiliation, should have equal 
access to legal advice from the city attorney, while legal work on a matter consuming 
significant legal resources should require direction from a council majority.  
 
3.        The city attorney or persons seeking to become city attorney should not make 
campaign contributions to or participate in the campaigns of that city’s officials, 
including candidates running for that city’s offices or city officers running for other 
offices.  For private law firms serving as city attorney or seeking to become city attorney, 
this restriction should apply to the law firm’s attorneys.  
 
4. When considering whether to become involved in policy advocacy on an issue 
that may potentially come before the city, the city attorney should evaluate whether such 
involvement might compromise the attorney’s ability to give unbiased advice or create 
the appearance of bias.   

 
Principle 4 (No Self Aggrandizement). The city attorney should discharge his or her duties in a 
manner that consistently places the city’s interests above self-advancement or enrichment. 
 

Explanation.  The city attorney, by his or her acts and deeds, should demonstrate that his 
or her highest professional priority is to serve the city’s needs.   

 
Examples 

 
1.  The city attorney’s operating and legal services budget requests should be based 
on the goal of efficiently serving the client city’s realistic legal needs (i.e. avoid “empire 
building”). 
 
2.   The city attorney should provide advice without a focus on garnering personal 
support or avoiding personal criticism.    
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3. While it is appropriate for a city attorneys to provide both advisory and litigation 
services, a city attorney should give the city a full range of reasonable options including 
alternatives to litigation for resolving issues. 
 

Principle 5 (Professionalism and Courtesy).  The city attorney should conduct himself/herself 
at all times in a professional and dignified manner, interacting with all elected officials, city staff.  
members of the public, and the media with courtesy and respect. 
 

Explanation.  The city attorney should be a role model of decorum and composure. 
 

Examples 
 
1.  The city attorney should provide advice and information to the council and 
individual council members in an evenhanded manner consistent with city policy 
governing the provision of legal services to the city.  
 
2. The city attorney should communicate in a way that is sensitive to both the 
context and audience, explaining the law in a way that is understandable.  
 
3.  In interactions with the public, the city attorney’s role is to explain procedures and 
the law, but not engage in debate. 
 
4.   The city attorney should show professional respect for city staff, colleagues, the 
legal system and opponents.   The city attorney should not personally attack or denigrate 
individuals, particularly in public forums. 
 
5.   The city attorney should not seem to endorse, by silence or otherwise, offensive 
comments made to him/her about others.   
 
6. Sometimes the city attorney will provide advice in public, either because of a 
city’s approved practices or as necessitated during a public meeting.  Such advice should 
be provided in a low-key, dispassionate and non-confrontational manner. 
 
7.  The tone of the city attorney’s advice and representation should not give the 
appearance of a personal attack on an individual, even when it is necessary to explain that 
a particular official’s action is unlawful.    
 
8. The city attorney should be open to constructive feedback and criticism. 

 
Principle 6 (Policy versus Law).  The city attorney’s obligation is to understand the city’s 
policy objectives and provide objective legal advice that outlines the legally defensible options 
available to the city for achieving those objectives.  
 

Explanation.  The city attorney must respect policymakers’ right to make policy 
decisions. 
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Examples 

 
1.  The city attorney may offer input on policy matters, but should make clear when 
an opinion is legal advice and when it is practical advice.     

 
2. The city attorney should not let his or her policy preferences influence his or her 
legal advice.  
 
3.   If a city attorney finds it necessary to advise the city that a particular course of 
action would be unlawful, the city attorney should strive to identify alternative 
approaches that would lawfully advance the city’s goals.  
  

Principle 7 (Consistency).  The city attorney should conduct his or her practice in a way that 
consistently furthers the legitimate interests of cities.  
 

Explanation.  Consistency in the legal positions taken by city attorneys is vital to city 
attorneys’ credibility with the courts, clients, and the public.  

 
Examples 

 
1. The city attorney should not represent a private client if that representation will 
necessitate advancing legal principles adverse to cities’ clearly recognized and accepted 
interests.   
 
2.  When providing advice, the city attorney should inform his or her city of any far-
reaching negative impacts a position may have on the city’s own potential future interests 
as well as cities’ interests in general, particularly when establishing legal precedent.   
 
3.  The city attorney should carefully consider whether to hire or recommend a firm 
that advances legal principles adverse to city interests on behalf of private clients.   
 

Principle 8 (Personal Financial Gain).  The city attorney’s primary responsibility is to serve 
the city’s interest without reference to personal financial gain. 
 

Explanation.   An important aspect of the city attorney profession is public service. 
 

Examples 
 

1.   The city attorney should provide the highest possible quality work regardless of 
the remuneration received. 

 
2.   The city attorney’s representation should be based on a realistic understanding of 
the city’s needs in light of the city’s fiscal and other constraints. However the city 
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attorney should advise the city when additional resources are necessary to provide the 
level of legal services the city requires.  
 
3. The city attorney should refrain from providing unnecessary or redundant services 
to the city. 

 
4. The city attorney should never use the power, resources or prestige of the office 
for personal gain. 
 
 

Principle 9 (Hiring by and of City Attorneys).  The selection and retention of the city attorney 
and city attorney staff should be based on a fair process that emphasizes professional competence 
and experience.  The process should not include inappropriate considerations such as political, 
personal or financial ties.  
 

Explanation. The public’s trust in the quality of the city’s legal services is undermined if 
it appears that considerations other than competence affected the decision to hire 
someone.  

 
Examples 

 
1.  The city attorney should engage staff and vendors based on objective standards 
relating to professional competence and experience. 
 
2. The city attorney should avoid providing gratuities to decision-makers during the 
pendency of decisions relating to the city attorney’s employment. 
 
3. City attorneys must keep employment negotiations separate from the city 
attorney’s role as the city’s legal advisor. 
 
4. The city attorney should not undermine the employment of an incumbent city 
attorney. The city attorney may respond to unsolicited inquiries from a potential client 
about future representation. 
 
5.  The city attorney should maintain an office that is open to employees from 
diverse backgrounds and remove unnecessary barriers to success in his or her office and 
in the legal profession.  
 
6. The city attorney should not award or recommend award of litigation or legal 
services-related contracts if the public could question whether the contract was awarded 
for reasons other than merit, such as the contractor (or member of the contractor) 
providing gifts to or participating in political campaigns of (including making campaign 
contributions to) officials with the power to award the contracts. 
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7.   The city attorney should hire or recommend staff and consultants who adhere to 
these ethical principles and encourage existing staff and consultants to do likewise. 
 
8. The city attorney should seriously consider refusing to represent cities that do not 
support the city attorney’s adherence to these principles 

 
Principle 10 (Professional Development).  The city attorney should contribute to the 
profession’s development by improving his or her own knowledge and training and by assisting 
other public agency attorneys and colleagues in their professional development.   
 

Explanation. For city attorneys to remain a vital, positive part of municipal government, 
members of the profession should take affirmative actions to advance respect for and 
proficiency by its practitioners. 

 
Examples 

 
1. City attorneys have a strong tradition of assisting their colleagues through formal 
or informal sharing of their knowledge and expertise, including active participation in the 
League of California Cities, the State Bar and a local municipal attorney group or bar 
association.  This tradition also includes sharing of research and opinions when consistent 
with protecting client confidences. 
 
2.  The city attorney should continually strive to improve his or her substantive 
knowledge of the law affecting municipalities through presenting or attending appropriate 
educational programs. 
 
3.  The city attorney should keep in mind the dynamic nature of municipal law and 
update his or her understanding of the law on an issue, rather than relying on past 
knowledge.  
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Fern Polrrrcel PnecrrcBs CoMMrssroN
428 J Street o Suite 620 r Sacramenro. CA 95914-2329

1916) 322-5660 o Fax (916) 322-0886

August 5,2010

Jeanne Schechter
Chief Deputy City Attorney
City of Merced
678 West [8'h Street
Merced, California 95340

Re: Your Request for Informal Assistance
Our File No. I-10-124

Dear Ms. Schechter:

This letter responds to your request for advice regarding the post govemmental
employment provisions of the Political Reform Act (the "Act").' Ou, advice is based on the facts
presented; the Fair Political Practices Commission (the "Commission") cloes not act as a finder of
fact when it renders advice. (ln re Oglesby (1975) I FPPC Ops. 71.) Nothing in rhis letter should
be construed to evaluate any conduct that has already taken place. Finally, our advice is limited to
the provisions of the Act. We therefore offer no opinion on the application, if any, of other laws
that could apply such as Public Contract Code Section l04l1. Because you are seeking general
information, we are providing informal assistance.2

QUESTION

What potential issues under the Act may arise for you in exploring a job opportunity with
a law firm that has a contract with the city when you are involved with the contract work?

CONCLUSION

As explained below, once you are engaged in negotiating employment with the
prospective employer, you may not parlicipate in any decision that directly relates to the
employer.

' The Political Retbrm Act is contained in Government Code Sections 81000 through 9l0l.l. All statutory
ref'erences are to the Government Code, unless otherwise indicated. The regulations of the Fair Political practices
Commission are contained in Sections lttl l0 through 18997 of Title 2 of the Califbrnia Cocle of Regulations. All
regulatory ret'erences are to Title 2, Division 6 of the Califirrnia Code of Regulatigns, unless 6therrvise indicated.

: Informal assistance cloes not prrtvide the requeskrr with the immunity provitletl by an opinion or formal
written advise. (Section 831 l.l: regularion 18329(c)(3).)

     Exhibit 3
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FACTS

You are the Chief Deputy City Attorney for the City of Merced. Your job duties include
recommending firms for contracts with the city, preparing contracts for city council approval and
subsequently overseeing the implementation of those contracts, such as directing counsel on
work to perform, reviewing billings, bringing their recommendations before the city council, etc.
Recently, you have been approached by a law firm regarding prospective employment, an
opportunity that you wish to explore. The city already has an existing contract with this law
firm, which was entered into around March 2009. Presently, there is no need to amend or
termiriate this contract. You are in contact with this firm regarding their work, providing general
direction, reviewing billings, keeping the city council advised of their work, ana bringingitreir
recommendations to the city council. You are in the early stages of discussion with regard to the
possibility of joining their law firm, as you have .*pr"rr"d concern to them as to any potential
conflicts you may have.

You wish to know what restrictions are applicable to you under the Act if you should
engage in further conversation with this firm.

ANALYSIS

All public officials, including local officials, leaving governmental service are also
subject to restrictions when negotiating prospective employment. Under Section 87407 and
Regulation 18747, prior to separation from government service, a public official is prohibited
from making, participating in making, or influencing a "govemmental decision directly relating
to any person with whom he or she is negotiating, or has any arrangement concerning,
prospective employment." fn addition, the Act's conflict-of-interest provisions prohibit an
official from making, participating in making, or influencing any governmental decision with a
reasonably foreseeable material financial effect on the source of promised income. (See Sections
87100, et seq. and Regulations 18700, et seq.)3

Section 87407 prohibits certain state and local officials from making, participating in
making, or using their official position to influence decisions affecting persons with whom they
are negotiating employment, or have any arrangement concerning employment. While a public
official may negotiate and accept an offer of future employment before leaving his or her current
state position, Section 87407 is designed to ensLlre that the official does not use his or her state
position to make any decisions that unduly benefit the organization that is hiring the official.

Section 87407 states:

"No public official shall make, participate in making, or use his or her
official position to influence, any governmental decision directly relating to any

I Because you have not received an ofl'er fbr future employment, you do not have any "promised income"
that would create an economic interest in the law t'irm. Accordingly, the Act's general conf'lict-ot'-interest
provisions would noi apply to any governmental decisionr ynr.r,gog" in with rirpect to the law firm as you have
not identified an economic interest that would be impacted.
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person with whom he or she is negotiating, or has any arrangement concerning,
prospective employment."

The term "public official" is defined, in part, in Section 82048 as "every member, officer,
employee or consultant of a state or local government agency, but does not include judges and
colrrt commissioners in the judicial branch of government . . .." The City of Merced is i local
government agency, as defined in Section 82041, and as a Chief Deputy City Attorney you are
strbject to Section 87407.

A public official "makes a governmental decision" when the official, acting within the
authority of his or her office or position, votes on a matter, obligates or commits his or her
agency to any coltrse of action, or enters into any contractual agreement on behalf of his or her
agency. (Regulation 18702.1.) A public official "participates in a governmental decision" when,
acting within the authority of his or her position and without significant intervening substantive
review, the official negotiates, advises or makes recommendations to the decisionmaker
regarding the governmental decision. (Regulation 18702.2.) Apublic official is attempting to
use his or her official position to influence a governmental decision if, for the purposeJof 

-
influencing, the official contacts or appears before any member, officer, employee, or consultant
of his or her agency (or an agency appointed by or subject to the budgetary Lonlrol of the
official's agency) or acts or purports to act on behalfof, or as the represeniative of, his or her
agency to any member, officer, employee, or consultant of any other agency. (Regulation
18702.3.)

A public official is considered to be "negotiating" employment "when he or she
interviews or discusses an offer of employment with an employer or his or her agent.',
(Regulation 18747(c)(1).) The Commission has construed the scheduling, conduct, and follow-
up to an interview as one continuous process falling under the definitior-of "n"gotiating"
employment. (Bonner Advice Letter, No. 1-98-287.) However, the mere act of sending a'resume
or application to a specific entity has not been considered "negotiating." Similarly, 

"nt"rtuinirginformal inquiries about future plans and receiving expressions of general interesi in discussing-
potential employment opportunities at some point in the future are not considered "negotiatingl,
(Id.) *A public official has an 'arrangement' conceming prospective employment when he orihe
accepts an employer's offer of employment." (Regulation B7a7@)(2).)

Once you have "negotiated" or have an "arrangement" with the prospective employer as
discussed above, you are prohibited under Section 87407 from making, participating in making,
or using your official position to influence any governmental decisions ';directiy relating" to the
employer. Regulation 18747(b) provides that a governmental decision "directly relatesi to a
prospective employer if the public official knows or has reason to know the employer is "directly
involved" in the decision, as defined in Regulation 18704.1(a), or that it is reasonatly
foreseeable that the financial effect of a decision on a prospective employer is material.

Under Regulation 18704.1(a), a prospective employer is "directly involved" in a
govemmental decision when that employer either directly or by agent (1) initiates the proceeding
in which the decision will be made by filing an application, claim, appeal, or similar request or -
(2) is a named party in, or subject of, the proceeding. A prospective employer is the "subject of,
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the proceeding if a decision involves the issuance, renewal, approval, denial, or revocation of any
Iicense, permit, or other entitlement to, or contract, with the prospective employer.

Turning to the questions you have posed, you have asked for assistance regarding the
application of Section 87407 in light of your employment duties related to your contract with the
private law firm. In particular, you ask whether the provisions of Section n4O7 will impact your
ability to continue with your activities regarding the private law firm in "providing geneial
direction, reviewing billings, keeping the city council advised of their *oik, and biinging their
recommendations to the city council."

As stated above, the general rule is that you may not engage in any decisions in which the
prospective employer is directly involved. Because you have not provided enough facts relating
to any these activities, we are unable to make that determination. Certainly reviewing billing
would qualify as a decision in which the prospective employer is directly involved. With r"rp."t
to the other activities, if these activities are solely ministerial tasks they would not be considered
a decision and thus not be subject to the provisions of Section 87407. However, if they are more
than ministerial in nature, and involve a decision relating to some aspect of the prospective
employer's activities under the contract, your involvement would bJprohibitea. We leave that
question for your determination after considering all the facts. If yoJshould need further
assistance, please write for additional advice and provide all details relating to the activity in
question.

If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely,

Scott Hallabrin
General Counsel

By: Wil J. Lenkeit
Senior Counsel, Legal Division

wJLjgl
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Los Angeles, CA 90071 

rwglaw.com 

December 23, 2021 

VIA ELECTRONIC MAIL:  COMPLAINT@FPPC.CA.GOV 
& U.S. MAIL 

Angela Brereton 
Chief 
Enforcement Division 
California Fair Political Practices Commission 
1102 Q Street, Suite 3000 
Sacramento, California 95811 

RE: Referral for Potential Investigation 

Dear Ms. Brereton: 

I have been retained to serve as special counsel to the City Council of the City of Huntington 
Beach for a review of the City’s handling of a lawsuit captioned “Neal Moore and Scott Field, 
individuals v. Michael Gates, in his personal capacity, City of Huntington Beach, et al.” which 
was filed in the Orange County Superior Court in March of 2019 (“lawsuit”).  Our review of this 
matter indicates that Brian Williams, a former employee of the City Attorney’s office, may have 
made, participated in making, or used his official position to influence a governmental decision 
directly relating to a prospective employer, in violation of Government Code Section 87407.  

Mr. Gates is the elected City Attorney of the City of Huntington Beach, who manages an in-
house office of City employees who serve as lawyers and support staff for the office.  The 
plaintiffs were attorneys in the City Attorney’s office.  The lawsuit alleged that Mr. Gates and 
the City engaged in age and disability discrimination and created a hostile work environment.  
The City and Mr. Gates were defended by outside counsel selected by the City Attorney’s office, 
Greenberg, Gross, LLP.  The lawsuit was settled in early 2021, with the City and its insurer 
agreeing to a settlement that paid plaintiffs Moore and Field significant amounts.  The City also 
paid Greenberg, Gross approximately $1.55 million in legal bills over the course of the lawsuit.   

Brian Williams was employed by the City as Chief Trial Counsel for the City Attorney’s office 
from 2017 through December of 2020.  He thus was a “public official” as defined in 
Government Code Section 82048.  I have been informed that in that capacity, among other 
duties, he was heavily involved in the defense of the lawsuit, supervising the work of Greenberg 
Gross, reviewing the firm’s billings, participating in various governmental decisions of the City 
regarding the lawsuit and costs of litigation, and interfacing with the City’s insurer, BICEP.  

Exhibit 4
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BICEP is the Big Independent Cities Excess Pool, a Joint Powers Authority made up of public 
agencies.  BICEP is thus a public entity and its decisions are governmental decisions. 

In November and December of 2020, Mr. Williams worked on the lawsuit with Greenberg, 
Gross as a public official and participated in the making of governmental decisions that directly 
related to Greenberg, Gross.  Specifically, I am informed that Mr. Williams participated in a 
closed session of the Huntington Beach City Council in which the City Council authorized an 
additional $500,000 in attorneys’ fees to be paid to Greenberg, Gross.  In December of 2020, 
according to billing records, Mr. Williams worked with Greenberg Gross attorneys to prepare a 
presentation to the BICEP Board of Directors, seeking approval to increase the “cap” on 
Greenberg Gross’s hourly billing rates.  I am informed that he participated in the meeting with 
BICEP on behalf of the City, the result of which was BICEP’s approval of a higher hourly billing 
rate for Greenberg Gross.  I am informed that he also participated in a closed session meeting 
of the Huntington Beach City Council on December 21, 2020 regarding the lawsuit, in which the 
City Council approved additional fees for the Greenberg Gross firm.  Mr. Williams knew or 
should have known that these decisions “directly related” to Greenberg Gross as he had been 
working with Greenberg Gross throughout the litigation. 

On December 1, 2020 the City Attorney sent an email to the City Council and members of the 
City staff announcing that Mr. Williams was leaving his job with the City to take a position at 
Greenberg Gross.  We have no information as to when Mr. Williams started negotiating 
employment with Greenberg Gross.  Mr. Williams is currently listed as a “partner” on the 
Greenberg Gross website.  Immediately upon joining the firm as of January, 2021, Mr. Williams 
started working on the lawsuit and billing his time to the City.  In February of 2021 alone, he 
billed 181.5 hours on the case for an amount of almost $90,000.   

In the Schecter advice letter, No. I-10-124, the FPPC informed a Chief Deputy City Attorney in 
the City of Merced that under Government Code Section 87407 she could not be involved in 
any governmental decisions relating to an outside law firm after she started negotiating future 
employment.  As you know, FPPC regulation 18747 defines when an entity becomes a 
“prospective employer” of a public official.  None of the exceptions in regulations 18747(d) 
apply here.  The Schecter advice letter informed our review of this matter.  The City Council has 
authorized me to release the foregoing information to you, with a request that the FPPC 
investigate these facts and determine whether any enforcement action is appropriate under 
either Government Code Section 87407 or Government Code Section 1090. 

Please contact me if you have any questions or need additional information. 

Very truly yours, 

Craig A. Steele 

cc: Sean Joyce, Interim City Manager 
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February 8, 2022 
 
Brian Williams 

  
 
RE: FPPC Case No. 2022-00177; Brian Williams 
 
Dear Mr. Williams,  
 
This letter is to notify you that the Enforcement Division of the Fair Political Practices 
Commission has commenced a commission-initiated investigation regarding your potential 
violations of the influencing prospective employment provisions of the Political Reform Act.  
 
At this time, we have not made any determination about the possible violations. We are 
simply providing you with this information as a courtesy and may be contacting you to 
discuss the matter. Should you have any comments on this matter, please submit them in 
writing to Ginny Lambing at glambing@fppc.ca.gov.  
 
Sincerely, 

Angela J. Brereton 
Angela J. Brereton, Chief 
Enforcement Division 
 
AJB/gal 
 
Enclosure (copy of complaint) 
 
cc: Craig Steele   
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VIA ELECTRONIC MAIL:  COMPLAINT@FPPC.CA.GOV 
& U.S. MAIL 

Angela Brereton 
Chief 
Enforcement Division 
California Fair Political Practices Commission 
1102 Q Street, Suite 3000 
Sacramento, California 95811 

RE: Referral for Potential Investigation 

Dear Ms. Brereton: 

I have been retained to serve as special counsel to the City Council of the City of Huntington 
Beach for a review of the City’s handling of a lawsuit captioned “Neal Moore and Scott Field, 
individuals v. Michael Gates, in his personal capacity, City of Huntington Beach, et al.” which 
was filed in the Orange County Superior Court in March of 2019 (“lawsuit”).  Our review of this 
matter indicates that Brian Williams, a former employee of the City Attorney’s office, may have 
made, participated in making, or used his official position to influence a governmental decision 
directly relating to a prospective employer, in violation of Government Code Section 87407.  

Mr. Gates is the elected City Attorney of the City of Huntington Beach, who manages an in-
house office of City employees who serve as lawyers and support staff for the office.  The 
plaintiffs were attorneys in the City Attorney’s office.  The lawsuit alleged that Mr. Gates and 
the City engaged in age and disability discrimination and created a hostile work environment.  
The City and Mr. Gates were defended by outside counsel selected by the City Attorney’s office, 
Greenberg, Gross, LLP.  The lawsuit was settled in early 2021, with the City and its insurer 
agreeing to a settlement that paid plaintiffs Moore and Field significant amounts.  The City also 
paid Greenberg, Gross approximately $1.55 million in legal bills over the course of the lawsuit.   

Brian Williams was employed by the City as Chief Trial Counsel for the City Attorney’s office 
from 2017 through December of 2020.  He thus was a “public official” as defined in 
Government Code Section 82048.  I have been informed that in that capacity, among other 
duties, he was heavily involved in the defense of the lawsuit, supervising the work of Greenberg 
Gross, reviewing the firm’s billings, participating in various governmental decisions of the City 
regarding the lawsuit and costs of litigation, and interfacing with the City’s insurer, BICEP.  
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BICEP is the Big Independent Cities Excess Pool, a Joint Powers Authority made up of public 
agencies.  BICEP is thus a public entity and its decisions are governmental decisions. 

In November and December of 2020, Mr. Williams worked on the lawsuit with Greenberg, 
Gross as a public official and participated in the making of governmental decisions that directly 
related to Greenberg, Gross.  Specifically, I am informed that Mr. Williams participated in a 
closed session of the Huntington Beach City Council in which the City Council authorized an 
additional $500,000 in attorneys’ fees to be paid to Greenberg, Gross.  In December of 2020, 
according to billing records, Mr. Williams worked with Greenberg Gross attorneys to prepare a 
presentation to the BICEP Board of Directors, seeking approval to increase the “cap” on 
Greenberg Gross’s hourly billing rates.  I am informed that he participated in the meeting with 
BICEP on behalf of the City, the result of which was BICEP’s approval of a higher hourly billing 
rate for Greenberg Gross.  I am informed that he also participated in a closed session meeting 
of the Huntington Beach City Council on December 21, 2020 regarding the lawsuit, in which the 
City Council approved additional fees for the Greenberg Gross firm.  Mr. Williams knew or 
should have known that these decisions “directly related” to Greenberg Gross as he had been 
working with Greenberg Gross throughout the litigation. 

On December 1, 2020 the City Attorney sent an email to the City Council and members of the 
City staff announcing that Mr. Williams was leaving his job with the City to take a position at 
Greenberg Gross.  We have no information as to when Mr. Williams started negotiating 
employment with Greenberg Gross.  Mr. Williams is currently listed as a “partner” on the 
Greenberg Gross website.  Immediately upon joining the firm as of January, 2021, Mr. Williams 
started working on the lawsuit and billing his time to the City.  In February of 2021 alone, he 
billed 181.5 hours on the case for an amount of almost $90,000.   

In the Schecter advice letter, No. I-10-124, the FPPC informed a Chief Deputy City Attorney in 
the City of Merced that under Government Code Section 87407 she could not be involved in 
any governmental decisions relating to an outside law firm after she started negotiating future 
employment.  As you know, FPPC regulation 18747 defines when an entity becomes a 
“prospective employer” of a public official.  None of the exceptions in regulations 18747(d) 
apply here.  The Schecter advice letter informed our review of this matter.  The City Council has 
authorized me to release the foregoing information to you, with a request that the FPPC 
investigate these facts and determine whether any enforcement action is appropriate under 
either Government Code Section 87407 or Government Code Section 1090. 

Please contact me if you have any questions or need additional information. 

Very truly yours, 

Craig A. Steele 

cc: Sean Joyce, Interim City Manager 
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EXHIBIT 5 - PROPOSED CHARTER AMENDMENT TEXT 

1. The last sentence of Huntington Beach City Charter Section 304(b) is hereby 
repealed.   

2. The following text is hereby adopted as new Huntington Beach City Charter 
Section 310, with existing Section 310 and the remainder of Article III renumbered accordingly: 

“310.  Attorney-Client Relationship.  (a) Pursuant to the California Rules of Professional 
Conduct, the civil client of the City Attorney is the municipal corporation, the City of Huntington 
Beach.  The City Council shall have control of all litigation of the City, to the extent that the 
relationship between attorney and client permits or authorizes such control by the client.  The 
City Attorney shall manage all litigation and legal matters of the City in accordance with this 
Section, subject to client direction by the City Council, and subject to the City Attorney’s duty to 
act in the best interests of the City and to conform to applicable law and ethical and legal 
obligations.   The City Council shall control the assertion and waiver of the attorney-client 
privilege.  The City Council may direct the City Attorney or the City Manager to contract with 
other attorneys to take charge of any prosecution, litigation, or other legal matter or business 
in any of the following circumstances:   

(1) At the request of the City Attorney; or 
(2) On its own initiative: 

(A) in the event of a conflict of interest for the City Attorney or their 
office under applicable law or the California Rules of Professional Conduct; 

(B) in the event that the City Manager recommends to the City Council 
that a specific matter or transaction requires specialized legal expertise or capacity not 
available from the City Attorney’s Office; or  

(C) in the event that a legal matter directly involves or relates to the City 
Attorney, their office, or staff in a way that is materially different than the impact of the matter 
on other City Departments.  

(b) The City Council shall have client control of all legal business and proceedings and all 
property of the legal department.  The City Attorney shall keep records of all actions and 
proceedings in which the City or any officer, employee, Board, or Commission is an interested 
party, and copies of all written opinions given by the City Attorney’s office.  The City Attorney 
shall comply with all direction and requests for information from members of the City Council 
and the City Manager, and shall report to the City Council on the status and progress of 
litigation on a regular basis and upon reasonable request.”    

2. Portions of existing Section Charter Section 309 are hereby revised as follows 
(text to be added is underlined, text deleted is struck through) with those subsections not 
revised herein to remain in full force and effect: 

“ (a)    Represent and advise the City Council and all City officers in all matters of law 
pertaining to their offices, except as otherwise provided in this Charter.” 

and 
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“(c)    Represent and appear for the City in any or all actions or proceedings in which the 
City is concerned or is a party, and represent and appear for any City officer or employee, or 
former City officer or employee, in any or all civil actions or proceedings in which such officer or 
employee is concerned or is a party for any act arising out of their employment or by reason of 
their official capacity except as otherwise provided in this Charter.” 

and 

“(h)    Perform such legal functions and duties incident to the execution of the foregoing 
powers as may be necessary, except as otherwise provided in this Charter. 

“(i) Maintain the records of their office in compliance with City policies and applicable 
law, and sSurrender to their successor all books, papers, files, and documents, in whatever 
form, pertaining to the City’s affairs.” 

and 

“(k) Provide advice related to compliance with the City Charter, the Municipal Code, and 

applicable laws, to all elected and appointed officials of the City.” 

### 


