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VIA E-MAIL AND 

FIRST CLASS MAIL 

Chairman Doug Chaffee and Members of the 

Board of Supervisors 

Orange County Hall of Administration 

400 W Civic Center Drive 

Santa Ana, CA 92701 

 

 

Re: Buck Johns v. County of Orange  

Dear Chairman Chaffee and Members of the Board of Supervisors: 

Our firm has been retained to represent the Johns family in connection with the above-

captioned litigation.  As you are aware, until very recently both the Johns and the County believed 

portions of APN 439-051-14 which have been enclosed by a fence since approximately 1951 (the 

“Subject Property”) belonged to the Johns, and the Johns continue to maintain they have an 

ownership interest in the Subject Property. 

In July 2021, our client learned that Supervisor Foley was attempting to use the so-called 

“district prerogative” to change the status quo and require removal of the above-noted fence.  This 

led to an escalation in what had until that point been cordial efforts to resolve the dispute over the 

Johns’ ownership interest, requiring our office to send a cease and desist letter.  It appeared from 

the County’s response to our letter that an opportunity existed to seek solutions short of litigation, 

and that politically-driven actions that might lead to litigation could be avoided.  Unfortunately, it 

is sadly apparent that politics have undermined the Board’s direction and that political forces 

elevated this issue to the Grand Jury, the Coastal Commission and the State Lands Commission.  

In light of recent events, it has become impossible to avoid litigation and we have enclosed for 

your reference a draft copy of a complaint filed today in the Orange County Superior Court. 

Our clients remain willing to work with the County in an effort to resolve the dispute over 

their ownership interest in the Subject Property, and we encourage the Board to take a similar 

approach.  We believe a measured response will enable the Board to avoid exposing the County to 

liability related to inverse condemnation damages (which as you no doubt know would include a 

mandatory award of attorneys’ fees).  We further believe this is a good policy decision considering, 

as noted above, that until very recently the County believed the Subject Property belonged to our 

clients.  

In considering the above, we offer the following observations related to the recent Grand 

Jury Report, and the letters you have received from the Coastal Commission and the State Lands 

Commission, both of which state they are based on the Grand Jury Report. 
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The Grand Jury Report shows a complete lack of understanding of the actual facts.  It 

ignores the undisputed fact that until recently both the County and our clients believed in good 

faith that the Subject Property belonged to the Johns; and, the fact it appears our clients’ 

predecessor in interest thought the same was true.  It is not uncommon for property owners to have 

a mistaken belief regarding the precise location of their property lines, which is why a significant 

body of law exists to address correcting and otherwise addressing property line mistakes. 

Demonstrating its lack of understanding, the Grand Jury characterizes the undisputed fact 

that both sides believed the Subject Property was owned by our clients as “nonsense.”  It bases 

this opinion of the fact our clients chose to work with the County to resolve the mutual mistake 

regarding property line locations in an amicable, non-litigious manner.  Contrary to the Grand 

Jury’s flip comment, good public policy, good business practices, and common sense suggest 

resolving a problem without lawyers and lawsuits is a good thing – not “nonsense.” 

The Grand Jury Report has a tone which makes it sound as if our clients used some 

mysterious, nefarious political power to steal away valuable land from the County at a substantial 

discount.  Nothing could be further from the truth.  Our clients simply desire to maintain the exact 

status quo that has existed since approximately 1951.  The Subject Property has been fenced in 

since approximately that time, and the world (County and the Johns’ included) believed the Subject 

Property belonged to our clients since that time.  Our clients are not adding to their property, and 

are not seeking any change whatsoever.  Rather, they simply desire to correct property records to 

reflect what everyone believed was true.  Moreover, rather than some nefarious discount, our 

clients offered to purchase what they already own.  Rather than litigate the point, and prove their 

ownership interest, our clients offered to pay the appraised value as determined by the County, and 

also reimburse the County for administrative costs it incurred in addressing the issue.  No special 

favors existed, no land grab occurred, no sweetheart deal was concocted, and no change in 

circumstances were proposed.   

The Grand Jury Report is critical of information it received to the effect that the Board’s 

decision-making process, reflected in the County’s response to our cease and desist letter, was 

based upon concerns about land to which our clients hold title, outside of the fence, which has 

been used as a public trail.  If the Grand Jury has a concern, it should be that it was provided 

confidential closed session information, which purports to reveal the Board’s deliberative process 

on a potential litigation matter, and (if true) reveals attorney-client privileged information.  

Importantly, the unauthorized revelation of closed session information is a violation of the Brown 

Act (See, Gov. Code § 54963), and is subject to significant penalties. 

The above Brown Act issue aside, the Grand Jury’s comment again reflects a lack of 

understanding of the facts.  It obviously did not have the benefit of understanding that very real 

concerns exist for the Board related to liability for inverse condemnation.  Now that we have been 

forced to commence litigation, and absent a resolution, our clients will be seeking damages related 
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to the use of their property which, when combined with attorneys’ fees (which are mandatory if 

our clients prevail) will far exceed the appraised value of the Subject Property. 

We appreciate the County’s response to the Grand Jury in which the Board took issue with 

the incorrect assumptions and facts contained in its Report.  We also agree with the County’s 

response declining to adopt the Grand Jury recommendation to remove the fence; and, appreciate 

the fact the Board had the benefit of understanding the bigger picture and legal ramifications 

related to the issue. 

Unfortunately, the factually incorrect Grand Jury Report seems to have provided the factual 

basis for a letter that was recently sent to the County by the Coastal Commission.  The 

Commission’s letter notes it reviewed the Grand Jury Report, including its history related to the 

Subject Property, and agrees with the Grand Jury’s conclusions.  Unfortunately, since it based its 

information on incorrect facts in the Grand Jury Report, the Coastal Commission’s letter 

understandably contains incorrect factual assumptions.  Perhaps most notable of these errors, the 

Commission’s letter suggests the fence was constructed without a Coastal Development Permit 

(“CDP”) in violation of the Coastal Act.  The Commission’s letter recognizes that any development 

which occurred prior to 1976 predates and is not subject to the Coastal Act.  It apparently was 

misled into believing our clients erected the fence, and did so without a CDP.  The true facts are 

that the fence predated our clients’ ownership of their property, and that they did not erect it.  The 

fence is exempt from the CDP requirement since it predates 1976, and as noted has existed since 

approximately 1951.  The Commission suggests the County is liable for unpermitted development 

as a result of the fence, yet fails to appreciate the actual facts, and that since the fence (in its 

entirety) predates 1976, it does not meet the definition of “unpermitted development.”  

The Coastal Commission additionally asserts that our clients’ privatization of the Subject 

Property is a violation of the Coastal Act, and that the County has an obligation to preserve the 

Subject Property as public open space since it holds it in trust.  The Commission apparently is not 

aware that no “change” in circumstances has occurred which would trigger a CDP requirement, 

and that this would be the same even had a sale occurred.  As discussed above, there is no change 

in circumstances, including in intensity of use of, or access to land.  The Subject Property has been 

fenced since approximately 1951.  Everyone, including the County believed the Subject Property 

belonged to our clients.  Our clients did not “privatize” the Subject Property, and rather the County, 

our clients, and our clients’ predecessors all always believed the Subject Property did not belong 

to the County. 

When the various transactions occurred in 2004 by which the County placed land into the 

public trust, the County neither realized nor intended that the Subject Property would be included.  

Importantly, the County cannot convey property rights which it does not own.  This issue will be 

resolved by the Quiet Title cause of action in the attached complaint.  Assuming our clients prevail, 

any action by the County to have included the Johns’ property interests in the Public Trust will 
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have been an ultra-vires act.  With all this in mind, should the County decide to remove the fence 

pursuant to the Commission’s factually incorrect correspondence, our clients will be forced to seek 

a restraining order.  We note that removal of the fence would qualify as development under the 

Coastal Act (as it would change the use and intensity of land in the coastal zone) and cannot occur 

without a CDP.  We encourage the County to wait until the title issues are resolved before spending 

the time and expense of pursuing a CDP, and point out the above-noted title issues will be resolved 

before challenges to a CDP impacting property interests the County does not own could be fully 

resolved. 

In yet another unfortunate perpetuation of the errors in the Grand Jury Report, the State 

Lands Commission has sent the County a letter asserting, based on the Grand Jury Report, that our 

clients have erected a fence around the Subject Property and privatized it.  This, it asserts, violates 

the dedication to the public trust that occurred in 2004.  As noted above, our clients neither erected 

the fence nor privatized public land.  Rather, the fence has existed for decades and there has been 

no change in the circumstances which have existed since approximately 1951.  Most importantly, 

as also explained above, when the various transactions occurred in 2004 by which the County 

placed land into the public trust, the County neither realized nor intended that the Subject Property 

would be included; and, any effort by the County to convey property rights which it does not own 

is an ultra vires act.  Again, this issue will be resolved by the Quiet Title cause of action in the 

attached complaint. 

We recognize that there are issues which the parties must now address, but it remains our 

clients’ sincere desire to avoid unnecessary litigation over the above issues.  Along those lines, we 

continue to ask that the Board agree not to remove the fence while the above-noted tile issues are 

addressed.  We look forward to addressing the issues that must necessarily be addressed in a 

professional and courteous manner. 

Very truly yours, 

RUTAN & TUCKER, LLP 

A. Patrick Muñoz 

APM:mrs 

Enclosure 

cc: Frank Kim, County CEO 

Leon J. Page, County Counsel 

Robin Stieler, Clerk of the Board 

Client 


