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January 9, 2023 

Al Zelinka, City Manager 
City of Huntington Beach 
2000 Main Street 
Huntington Beach, CA 
92648 

Dear Al Zelinka: 

RE:  Preparation of Ordinance to Ban “Builder’s Remedy” Projects under the 
Housing Accountability Act (HAA) – Notice of Potential Violation 

The California Department of Housing and Community Development (HCD) is aware 
that the City Council of the City of Huntington Beach (City) has directed the City 
Attorney to potentially challenge the Regional Housing Needs Allocation (RHNA) and 
prepare an ordinance that would affect the City’s implementation of the Housing 
Accountability Act (HAA) (Gov. Code, § 65589.5). Specifically, the ordinance would 
relate to the City’s handling of so called “Builder’s Remedy” projects – projects that 
would seek to use a provision of the HAA that limits the ability of a local agency to deny 
a project when the local agency does not have a housing element that has been found 
in substantial compliance with State Housing Element Law (Gov. Code, § 65589.5, 
subd. (d)(5)). 

The City Council provided its direction on December 20, 2022, under Council Member 
Items Report 22-1096. HCD reviewed the written report and watched the recorded 
meeting session, both of which include discussion of the preemptive effect of state 
housing laws on the consideration of proposed development projects by local agencies. 
While the reviewed materials and meeting deliberations provided little detail as to the 
intended contents of the proposed ordinance, it did appear that the City intended to limit 
the application of the HAA. HCD will continue to monitor the City’s actions regarding the 
proposed ordinance, and if the City adopts an ordinance that violates state housing law, 
HCD will respond in order to remedy those violations.   

Challenges to the Housing Accountability Act 

The legal challenges proposed in Items Report 22-1096 are not new and are unlikely to 
succeed. Similar challenges brought by other jurisdictions have failed. For example, the 
City’s status as a charter city does not exempt it from state housing laws, despite the 
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Home Rule doctrine. (See Ruegg & Ellsworth v. City of Berkeley (2021) 63 Cal.App.5th 
277, 310-315 [state housing law preempts conflicting charter city ordinance despite the 
Home Rule doctrine]; see also California Renters Legal Advocacy & Education Fund v. 
City of San Mateo (2021) 68 Cal.App.5th 820, 846-851 [same]; Buena Vista Gardens 
Apartments Association v. City of San Diego (1985) 175 Cal.App.3d 289, 306 [“[I]f a 
matter is of statewide concern, then charter cities must yield to the applicable general 
state laws regardless of the provisions of its charter.”]) 
 
Challenges to the Regional Housing Needs Allocation (RHNA) 
 
As you are aware, the final Regional Housing Needs Allocation Plan was adopted by 
the Southern California Association of Governments (SCAG) on March 4, 2021, and 
approved by HCD on March 22, 2021. Prior to the finalization of the plan, the process 
included considerations of appeals to individual RHNA allocations (Gov. Code, § 
65584.05, subd. (b)). HCD understands that the City exercised this option, but that 
appeal was denied by SCAG. Courts have recently held that the process of determining 
RHNA is not subject to judicial review. (See City of Irvine v. Southern California 
Assn. of Governments (2009) 175 Cal.App.4th 506, 517-522 [the determination of a 
RHNA allocation is immune from judicial intervention]; see also City of Coronado v. San 
Diego Association of Governments (2022) 80 Cal.App.5th 21, 26 [agreeing with and 
confirming the City of Irvine decision].) Thus, the proposed legal challenge to the City’s 
RHNA will likely fail. 
 
Housing Element Compliance 
 
While the City’s housing element is currently out of compliance with State Housing 
Element Law, on September 30, 2022, HCD found that the draft housing element met 
statutory requirements at the time of review. HCD is eager to see the City achieve 
compliance; however, the adoption of an ordinance limiting the applicability of state law 
would represent a new governmental constraint to the production of housing and would 
jeopardize the City’s pursuit of housing element compliance. Importantly, if the City 
achieves housing element compliance, then the City would retain the option to utilize 
Government Code section 65589.5, subdivision (d)(5), when disapproving an affordable 
housing development.   
 
Conclusion 
 
Finally, HCD would like to remind the City that HCD has enforcement authority over the 
HAA, among other state housing laws. Accordingly, HCD may review local government 
actions and inactions to determine consistency with these laws. If HCD finds that a city’s 
actions do not comply with state law, HCD may notify the California Office of the 
Attorney General that the local government is in violation of state law (Gov. Code, § 
65585, subd. (j)). 
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If you have questions or need additional information, please contact Brian Heaton at 
Brian.Heaton@hcd.ca.gov.  
 
Sincerely, 

 
Melinda Coy 
Proactive Housing Accountability Chief 
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